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Scholarship and Clinical Education

The continuing debate about the role of scholarship in clinical PauLaLAo'

has recently heated up with the position taken by Dean Susan rﬂdger, [S1080Y:

the President of the Association of American Law Schools, 1 ‘

President's Message 1in the June, 1988 AALS Newsletter thal iaw =

should require clinical teachers to proauce scholarship by witich sae

research and publication. Dean Prager is a friend and supporter ol w
i

she recognizes as a '"new and powerful theme" in legail eaucarlov Droug
about by the clinical education movement. She accurately 1denililii=ss e
central feature of clinical education: "Its organizing prlpuLg*ﬂ RETS

the introduction of 'the c¢lient'! into our schools.” Vet T Tyesd leaves B

some of the issues that Dean Prager did not address must pe reboived i @
way consistent with maintaining excellence ln cliinical i ST
learning through representation of clients or else the [uture
education is threatened. Accordingly, 1 railse some gquestions,
and concerns. Along the way I will make some proposals that
be addressed by various Committees ol our Section and by those
the AALS and legal education.

The principal problem with Dean Prager's suggesitlon 1s
undermine the very goal of the clinical education movement--to rziorm
iegal education by emphasizing the training of law student liawyers

proposal may have this effeci because It does not adequately answer
crucial qguestions oif how clinical scholarship should be [unded @n s
form clinical scholarship should take. [i clinical scholarsnlp is {unded
from resources currently devoted to clinical education, then thoue I=w
resources which the law schools currently devote €o clinical educailon
will be reduced. Moreover, if all clinicians are reguired to periorm
traditional scholarship and must have the same skills and interesis as
academicians, then the value of adding clinical teachers o the law school
community will be significantly reduced. It is the nature of clinical
education to demand diversity so clinical teachers can be included wno &os
excellent lawyers and teachers but do not produce traditional scnoliarsnip.

How Should Clinical Scholarship Be Funded?

One issue that Dean Prager does not adequately address is Dhow shou!l
clinical scholarship be financed. I agree that 1f scholarship 1s
required, clinical teachers must be given "concrete research support in
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the form of such things as leaves and fair teaching loads. ..’ 1{ Dean
Prager's proposal would have the clinical program's budget pay for tnese

added expenses, rather than the Jaw school's academic 2udy
disagree. But before scholarshiip 1s required, this
conironted. Dean Prager seems to  recommend reducing
education program o underwrite these researci  &nd

requirements. Dean Prager states "[Achieving the ideal ol SN
clinicians] depends equally as much on the commitment of individual
clinicians (o place a priority on writing, even if less time «and [ewer law
school resources will be devoted (o serving clients.” {emphas s added)

What Dean Prager overlooks is that at most clinics, reducing the numnher ol
clients served also reduces the number of siudents taughr T

TG Lime
away from clinical teaching will also harm the guality of pPerbLUﬂ and
iimit the types o0i cases and lawyering skills that can pe ased. There are
very few clinical programs leit today which are designea suxely to meet
service burdens or are toitally dependent upon service uAu*nq Reilher,
most programs, particularly 1in-house programs with full time clinical
teachers, are designed primarily to achieve educational goals. ST
many programs eschew service goals altogether (a pOSlFlOH Iodi
and may discuss in my nexit Message). Therefore, for  mosto
reducing the numoer of cllents, means reducing the numper oif students
while there still remains a great unmet demand for qQuality oianicad
instruction. To further lncrease the costs or clinical education may
discourage schools from starting or expanding cliinical prograues leaving
many interested students without a quality clinical experlience durling law
school.

Something must give if these expenses are charged to lhe clinical buadge:
and 1f ongoing work on important cases and other efiforits to i1mprove ine
system within the context of one's c¢linical practice wili not be deemed
scnolarship. The necessary result of requiring scholarshio is 1o L
raise the expense oi clinical education rforcing ciiniclans o
much of the work week for research, as 1s required for academics
the various work rules established by the ABA and the AALS zccredli:

standards. The reality 1s and has heen that clinical teachers i
work full weeks. Many of us must be on (welve month  appolntmenia wa
further reduce the free time avallable for publication efforts. Ta st
I venture to say that if hours were kept at most schools, the hoors worked

oy clinical teachers would equal or exceed those wurhed by non-
teachers. As I have learned 1n many discussions with  clindos: .
this year, time for clinical scholarsihip must come from clinical teacihling
Another danger is that the educational program may become supordinale Lo
"scholarly” demands. Quality clinical teaching and learning may sufier
clinical teachers try to "Ifree up" time by downplaying the key eiemeni ol
clinical teaching-collaboration with students on actual cases, Roubloe
cases with routinized procedures and form documents may have o be adooted
to free up time. Wholly simulated courses or computerized in<tLU(ilon mdy
replace the intense supervision by the cilinical teacher. Ailtec-Ul 2
critiques with their limited potential for understanding now and wiiy tae
student made (he cholces thatl are velinyg critiqued may replace e aoge | g

A
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and continual critical analysis that we wuse 1n collaboration with

students. Some schools may even move Lo some sort of farm-out approach
with limited supervision by law school faculty aad ithereby Y lree up?

ciinical teachers o write articles,.

Rather than reduce the resources devoted to clinical teaching, schoolds

should pay for the additional scholarship from other resou
Otherwise, clinical teaching must suffer. Dean Prager #Avolids con

grips with this consequence of nher proposal. My position is that
teaching budgets should remain constant so that law schoois do noi eo!
to clinical teaching the current imbalance between teaching and researclh
which exists in the rest 0i the modern law school.

Clinical teaching has been a latecomer to law schools and even now, bweniy
vears after its modern beginnings, has been accepted in only @ smadis wiiy.
Many schools still do not have strong clinical programs staiied by f
time clinical teachers., At every step of the way, some ascademics
opposed the introduction of the «clinical method or have tried o put
requirements on it which limit its effectiveness or undercut | ' i :
for excelilence. Unwittingly, requiring scholarsnhip for clinlc
from clinical resources may well be (he most dangerous regua oo
Those who urged passage of 405{e) leit other alternatlives for
unwilling to fund c¢linical scholarship. But for schoo.s
scholarshlip, additlonal nonclinical resources must be allocated o
it.

I urge Dean Prager and others in leadership positions Qo
to join in efforts to require that before schools can plac
publication requirements upon clinical teachers, they mosi H
that those c¢linical teachers will have {ree time {rom reduc
loads and research support comparable (o that avalliabie (o academics;
that funding for the teaching aspecis of clinlcal educatlon wiil a0l

diminished therevby; (3) that the., number of students 1ovoived S
program and the types of clinical experiences will not e changed solz.ly

to accommodate the publication responsibillities oi clinacal teachers;
{4) that any alteration of the «clinical teaching progr=am, Lo .
supervision ratios, types ol cases used, Lime spent 1in supervis . c Llyes
chholce of teaching method to accommodate publication requi e, osaou Lo
cdemonstrabply improve the teaching and learning before a
permitited. These rules should apply [or new programs as
The purpose is to assure that pedagogical objectives remaln par
the design of clinical programs.

So, how will law schools fund the scholarship regquirement? Firsi, 20 we
assume that law schools have determined the amount of their budgeil to be
allocated for scholarly work by their faculity, that pool ol tundiog wil

elther have to be increased or support will have to be reduced Lor nor-
clinicail scholarship. Existing budgets will most likely oeve i
reallocated and law schools will need to greatly increase, perhaps
double, the slize oif c¢linic faculdties to malntain clinical insiouct

levels. Teaching loads will have to be reduced during the school
permit scholarship by all ciinical teachers as part oi thelr dao iy woos
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Another alternative would be to rotate clinical teachers so !
receive concentrated periods to work full-time on thelr publicatl
duties. Either approach reguires many more clinical appointments. 11 ¢
be that in order to support clinical scholarship and retain strong
clinical teaching, schools will need to reduce the number Ol ~ocaces
appointments that are made. Alternatively law schools wili a=ed
increase the resources available for legal scholarship by raising tolt. :
obtaining increased government support for research or Dby ootaining
increased allocations from University resources. These [unds  mo=i De
identified by the proponents of mandatory clinical scholarsnip 1L qualliy
clinical teaching is to be maintained.

7

Wwhat should be considered Clinical Scholarship?

Dean Prager proposes an expansive deflnition of scholarship witich includes
"materials... to assess and teach the many skills lawyers need’ and use of

“the empirical base inherent in varied clinical settings” as weli <
traditional law review articles and books. Al most schools clinic. <08
should be wary about relying on this definition al least 1o choos . og 2

tenure piece, They would be better advised to do a "compulsory
the customary law review ariicle. But Dean Prager 1 ;

commitment to scholarship by clinicians throughout thelr careers nol
for tenure and there her definition is helplul.

But does Dean Prager's definlition go far enough Lo overcome some of Dl
conflicts between clinical teaching and scnolarship? I thvink nob. AL

schools requiring scholarship, the form should be consistent w0 0 1o
central concepts oi clinical teaching. By bringing "the client” Louto Ll
school, clinical education necessarily added itwo components ‘ :
education: 1) requiring students to be professionally respon '
professional collaborailion between student and teacher. For me : :
questions to be answered are: 1) What kind ol scholarsnip snoulc Lavyess
produce? and 2) Can clinical scholarship be lhe resull ol the same Coiond o0
collaborative involvement with students that occurs 1o reoresec.:

clients in the clinic?
As to scholarship by lawyers, I start {rom the positlion 1haed

cannot and should not produce unbiased scholarship in areas 1o wihiloin thoy
regularly represent clients. For example, 1L would be lnconcer s e |
clinical teacher representing clients in employment discrimination
to criticize affirmative aciion in Titie VII Ilitllilgztlon. Such  an s
would be relied on by every adversary therealter. 0On the ooaer

article concliuding that statutory construction and public poliicy
afifirmative action would surely be seen, and properly so, as a |
piece. Many would say it therefore falls ouiside the reaim ol scholsrs
as surely as 1f the researcher had been hired by a civil
organizaition to write it.

My own view is that such "bilased" scholarship should be peroiiiee oo
encouraged so long as the biases are made known to the reader. Cllalcal
teachers could then produce advocacy scholarship which presents srguments
that other lawyers can use on oehali of thelir clients. Suchh articies
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would look remarkably like arguments in Dbriefs fileu iil

except that they would be more comprehensive, aaswering
actually raised in the case. In effeci, we would converi our

articles. Many ol us  have prepared memoranda DOSEs
litigation or particular arguments which could also readily e converle
into advocacy pieces.

11

"Biased" articles should qualify as scholarship. New ideas and asgurn
are disseminated and available for discussion and criticism by otners
the advocates 1in the particular case. The same kind of rigorous analysis
of legal doctrine and policy considerations must be undertaken 45 Lor
traditional articles. If the reasoning 1s sound and the acguaens
persuasive, the reader will agree with our position jJust as courts do 1o
litigation.

But where would advocacy articles be published? Maybe law reviews would
accept them. Some articles are entitled "The Argument for ...." Eiliotl
Milstein, amonyg others, has proposed & journal Ior clinicael scholarsiio

which would include advocacy scholarsinip.

The second guestion is more troublesome because permattong coo
onn clinical scholarship will alter the content of the clinical
for students. To the extend that students and teachers ar= coll«aDor
on scholarship, they are not involved in the many LawyPrAm

clinical education has introduced into legal education. 1t o e
suggested that students snould be ngUireu to  engage in o
scholarship. Beling seli-critical and reilectlive about one's work are

major goals of our Instructional method. Anaivyz.ng 2l emed
excellence in interviewing, counseling, fLact investigdilon, negotiat Lo
and litigation skills should be an ongoing process thal studenis’' conionos
throughout thelir careers. For example, situdents might e ewxpecied 1o
ldentify new arguments to improve the law or new sysiemic O : K
might develop 1improved procedures [or preparing cases oOr perform.ng
skills. So, 1 am not concerned that students PWdH“i;KP L S ‘
scholarship 1f academic credit 1is increased appropriately
recognition is given to them.

Should clinical teachers be permitted o conduct Phveel s e
collaboratively with students in a team approacil mucit &s 1s  donas L0 Cie

sciences? It seems to me that truly complex mixed questions of
law arising in clinical scholarship require more than one miand
research and publication would allow for the same kind of collasorat
effort we now employ with students. The clinical teacher would manage Lae
project, assigning different issues and coordinating the resulis Dol wounld
no longer be the author 1n the traditional sense. Such a team approacih Lo
clinical scholarship would aliow wus to keep collaboraiion as a major
feature of our teaching and would f[fulily invelve students responsibly in
the important and serious work ol cliinical scholarship. Otherwiose, wee
will see more clinical teachers goling away from  the cilinic  ©o conduoe!
their scholarship isolated from the strength of thelr skllis «as (eachers
and lawyers.




Clinlcal Teacning is ENOUGH PAIN!

Where I part company witih Dean Prager completely 1s 1o ner fellure to
recognize the signiflicant work oif clinical teachers to lmprove ihe .
legal processes and government, particularly as they allect the poor,

handicapped and the institutionalized. The ultimate goal of scholars
should be the same. According to Dean Prager: "Separate faculty sysiems
make it easier ... for clinicilans to avoid the pain of putting thelr .
into the worid." Every brief or memorandum filed in court, every
presentation in court ls subjecl to the often immediate crificism of
court and one's adversary. Moreover, the stakes are more serious

simply a loss of esteem among peers. A client's lile, llberty or propesiy
is at stake. Clinicians have made arguments before courts ai every l=vel
from the United States Supreme Court on down. Some ol the mosit imporis=al
litigation conducted on behalf of the poor during these years oas Deen
conducted by c¢linical teachers in the context of student supervision and
training. Through this process students have been taught how Lo mak
record to present an issue for review and set the seeds for reversal as
well as how to develop affirmative impact litigation. Is ib
spend some llmited resources of legal education on represent
poor through direct service and systemic reform efforits?
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Surely if the issue is improvement of the law and legal
representation of poor clients through processes that a B
about these resulis 1s scholarship. Fut another way, we oeed
speculate whether our work will be read by others and may or may nol nave
an impact uapon the law. 1L must have an impact because 1{ resulis |
decisions by courts, wihich have precedential eifect L[or othe: ,
future. Indeed, it is our work on behall oi real clients, wWhen [ leiins
and structured to have impact for the future that makes real changes.

The real question wunderlying a scholarshlp requirement may De whe i
clinical teachers will be allowed to become part of the law school wor
or will first have to change and become academics. The argument gen. b
sounds the same as whnen an earlier President of the AALS made nhis repe=!
distinctions between 'scholar c¢lindicians” and “non-scholar ci ol
For me, clinical teachers who supervise students 1n representing

clients and endeavoring to reform the jaw in the process sho
job security without providing any other scholarshilp.
The chief motivation for many to enter the clinlcal movement oeod worsh S0

hard for its advancement has been to reform American legal educatio
Dean Prager and 1 agree that the core of the clinical reform has been e
introduction of the client into legal education. Bul also & slgnil:
part of the motivation was simply to put a new emphasis on  leari..x
having law schools become truly concerned aboul wihat students learn.
new methodology takes students seriously as adults and lets them preci los

law under supervision. We know there is something about this process,
about undertaking professional responsibility to a client, which in and of
itself creates the potentizal for learning. Yel, demands [or scnoldrsilp
end up too [reqguentliy undercuting that very learning. It teachers spend

more time on scholarship, 1n the process students will have less



opportunity to learn. They may even learn the wrong lessons, They may

learn to churn out cases rather than prepare each case thoroughly and Loy
toc use each case to reform the law and practice. As  clinical teachers

refuse to appeal their losses or refuse to handle complex or sign.iiilcant
cases, students learn that poor clients in law school colinics are aofb
given the same service that they would get 1i they could aiiord to nore o
lawyer. Instead this may be the only opportunity in law school tnat
students will have to learn that they have a professional responsibilliy
at leasit wunder the proposed ABA Code of Professional Responsiuvlilty Lo
prove representation Lo poor persons for free. Law schools should teach
students by example that they have a career-long professional obiigation
to provide their besit services to the poor and to endeavor Larough 2500
case to seek justice and reform. :

Actlion For the Section

look forward to discussing these lIssues with many of you [=nd ‘

rager) at the UCLA Arrowhead Conference and at the AALS Annual Meetiag.
am asking the Committee on the Future oi the In-House Clinic Lo addross
these lissues. Aiso, Lols Knignt, Boston University, nas agreed to He oe
new Chair of the Tenure and Promotion Committee and I sn AT S AP
Commititee to explore the whole question of clinical schola:
relates to tenure and promotion.

[ B O o]

COMMITTEE NOTES
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The Tenure and Promotion Committee remains willling to .
teachers with problems concerned with the implementziion and =iie
405(e), tenure and promotion. Among other services, the Commit oe Hes oo
list of section members from around the country who already nave

. and who are willing to ve contacted to answer guesiions and be an adv
soyrce. Clinical teachers needing assistance =zre encouraged Lo con
Lois Knight, Boston University for assisitance.

LEGAL SERVICES

Paula Galowitz, NYU, Chair; John Capowski, Maryland; Mary  Woll e
Mark Weber, Chicago, Pamela Walker, Akron; Barry Sitrom, Corne.l; a1
Scully, Catholic; Ken Roihstein, Hofstra; Betsy Fuller, Cornedl; C e

Failinger, Hamline; Dean Hill Rivkin, Tennessee: Jdmes Kileln, Toledo;
Peter Hofiman, Nebraska,; Stanley Herr, Maryland; Jeii Haritje, Gunuoags;
Peter Erlinder, William Mitchell; Doreern Dodson, Saint [Louls; [
Cole, Vermont; Marie Ashe, Westl Virginia; Peter Aron, George Wesind
and Noah Funderburg, Alabama {(Tony Szczygiel, Buifalo; Kaihlieen ,
Brookliyn; and Susan Kovac, Tennessee atitended the commitlee meeting ol
Boulder) .

The Committee has focused iits attentlion on  the funding of
programs by the Legal Services Corporation. There had been some
amongsit the Board ol Directors oi LSU that law schoos clinoos|




could take over the role oi providing national support services o 0
legal services program, A letter opposing that ldea was draited Dy Job
Capowskil and signed Dby over one hundred colilinicians and  send Lo
Congressperson Neal Smith and Senator Rudman. Wnile LSC d
with this idea, the Board at 1ts June meeting unexpecte
terminate direct funding for national and state supporit an
Review and instead give the money to the field offiices.

16 not proceed
1y  decided to
Clearinghouse

LSC issued its interim report on the fourteen law school clini (al nrugrams
that LSC {funded from qep‘tember, 1984 untzl June, 1386. The

in the process of obtaining additlional informatlion from LSC
an analysis and evaluation of the Interim report. Mer
committee have contacted most of the schools that recelivec
obtain information thal was nol in  the interim reporti ! . i
consensus of the members of the committee that the data relied upon for
the report's conclusions were suspect. There were many problems with o
report, including the design of the research and the concluslons drewn
from the report.

There is a lack 0f consensus amongst the members of the commiitee zs o

whether clinical programs should apply for grants Ifrom LSC, Howeyvar,
there is agreement that clinicians should be involved in ihv selecition —sud
review process. In the past, only one clinician was a reader Lor

grdnc applications. This year we requesteu that the deEA be pee
and that at least a majority of the readers be cliniclans. S
agree (o this but did agree to have two law teachers, Gary
Art LaFrance, be readers. We also requested that the gradimg sneets of
the evaluators of the c¢linical grants Dbe avallable under i
Information Act. LSC has not yet responded to this request.

NOMINATING

The NOlnlfld.C.Lflg Committee is solic l‘.lflg recommendations for pomingatlions

Chair—-Eiect of +the Section and the Executive Committee. Flemsse oconi-ol
Gary Palm, Chicago, with your suggestions.

OVER 150 CLINICIANS S1GN LETTER OVER LSC SUPPUORT CENTIERS
Concern over tne future of the LSC funded natlondl suppor“ centers and
proposals to shift their [uncilions to law school ciinical prog v Trmts LeRdd
170 clinical teachers to sign a letter to Congressmdn Nea i
supporting the centers. Despite  the letlter, the LSC Board voutied
transfer funding £from the centers to local programs. Eliforis are
currentliy underway in Congress to reverse this decision. The texi ol ihe

letter follows:
April 25, 1986

Dear Congressmairl Smitlhi:



We are writlng to you to express our concern apoul recent suggesl
by Directors of the Legal Services Corporation that law school ciinicsl
programs could take over the role of providing national support servicnas
in the legal services program, and to urge you to reject any suacn approact
in your decisions about funding for legal services. As  teachers |
school c¢linical programs who are familiar with the work of both
services fleld programs and support centers, we do not believe & :
clinical programs can provide the range of services that poor people need
and currently recelve from national support centers.

Our conclusion flows from the confliict bpetween Lhe educalioie
function of clinical programs and the service funcition of suppori centers,
the emergency and often protracted nature oi the sugport needed DLy T
legal services programs, tne {luctuating work capaclity of clinics, and
need for staffing support programs with speciallzed and expeci-oo
attorneys.

-

The fallacy of LSC's suggestion is demonsirated by comparing wis
support centers do with what clinical programs do and can be nxJHr'ed O
do. Each support center {ocuses on a particular area ol law hai o
especially applicable to the problems of poor persons and 1z sialiad
principaliy by persons who have esiablished expertise in Lhe 2is
substantial legal experience. Every day, the centers respond oy phons

letter to numerous requesits [0r assistance from legal services lawyoers nd
other advocates across the country. Often these advocaies ased Lmmed
assistance with a clieni problem and the problems they present range Loom
matters that can be handled in a few minutes Lo matters tnai requlre Lowrs
or even days ol work. The centers also act as counsel in il P
protracted litigation as well as in administratlve

proceedings. They produce specialized publications,
notices of important changes 1in the governing law, to educat
advocates and the clients themselves.

While the focus of the national support centers 1is so)
provision of client service, the focus of law schools and their o
programs ls education. There 1s necessarlily a conflict vetween the goal

of educating and the goal ot providiﬂg cost el lective supodorl Lo socal
legal services programs and thelr cllents,

Clinical programs, while providing high qualltly asslisiag
persons they service, need to limit the numbers and types
nandled, and one of the major case selectlon factors is lhe edo
value for students. As a result, clinical programs could not o
volume of major matters handled by support centers and would have [0 ose
selection criteria that looked as much if not more to educational goals as
to the needs oi the client population.

Also, clinical programs must coordinate their work On maiibess wiih
the academic calendar. Actlivity in clinical programs 1s at & high jeve!
during the two major academic semesters, but fhe Interruptlons
intercession, exam periods, and summer recess siow (e pace oL o o
program's work. Schedulling case acceptance and service work arour
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periods 1s not compatible with the responsiblilities of support cenbers.

Even during the Ulmes when the clinics are in full operation,
are not 1in a position to handle the service work of tne supporit ce

When local programs contact support centers for assistance,
need advice and counsel in a nurry. They need nelyp ifrom si.

always there and that has the experiise to respond guickivy.
not always there. In addition, because of a lack of expertise,
most often need to research an area to respond o an inguiry.
thelr other commitmenits including classes, work, and invoivement
activities such as law review and moot court, they woulda of Len .
amounts of Utime ©o researcilt an area and become familliar wiith 1.

matter how so0lid their conclusions ultimately were, this 1{1ype o0l response

usually would not meet the day by day need for assistance.

Clinical programs also could not effectively take over it
support centers 1n major litigation of an ongoing nature, Mos :
work in clinics for only 2 semester or an academic year. While
clinical supervisors remain, this method of staffing assistance Lo
programs in long-term litigation would be less effective than the our
stafflng of support centers. The centers hnave atiorneys wio provios

strong conitinuing relationships with persons in the field programs =od
have an intimate knowledge of the protracted litigation 10 wilon
local programs are involved. '

In addition, law schuoT“ and thelir programs mesy i
pressures are actually lnterfering with thelr teaching mission.
clinical supervisor and his or her students need Lo provide ook
that supervisor may be unable to take the students Lurou<1 a
and methodlical process that will help them galin s
legal work and their own abllities to function as p

"S(f
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Also, clinlical programs are Dobest  al  leachl
jawyering skills and introducing students o role isfk
0i professional responsibility. Although research and
tasks required of support center stalfs, can Dbde
clinical programs, these tasks should not be the maln locus
programs which d&Are so very able to teach a wider range ol
skills. Funding support functlons iLhrough law  schoolds  wo ]
hoth the educational goals of these schools and the support and
functions oif the support centers.

Clinical faculty are exiraordinarily well quaiifi@d for the woris Ui
do, and clinical sivdents are often both highly intelligeat aand highiy
motivated, but these persons are clearly less qualﬁ,‘ed Lo proviae
services to Dback up local programs than are the siali ol support centes:
Many of these support center attorneys have bdbeen 1nvolved 1in i
speclalized areas o0l law for many yedrs and have both (he the
basls and practical experience in paritlcular areas that  aliow

orovide eificient and elieciive assistance Lo local programs.

[

In addition, clinical -=faculity generally lack the euper . ence of
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- separate clinical tenure track
- long term contracis

10:15 - 10:30 a.m. Corflfee Break

10:30 - 1Z nooon Workshops

1. Beginning Clinicians - Teaching Abilitly
Wihat Goes  Lo: syllabus, materials, case load,
supervision, evaluation, grading
wnat Comes Out: pre-periormance, COOMm
teaching, 1:1 supervision, and post-periormand:
critigue

Z. Intermediate Clinicians - Schulaosiiio—

Traditional, Non-traditionai, and Wiabever

12 Noon - 1:1% p.m. Luncheon - Speaker

1:30 - 2:45 p.m. Worksnops
1. Teaching Substantive Law — Can a Clinilooan Toe
Local Government Law
Z. Externships -~ Do They Have & Place o000 Low
Scnools?
2:45 - 3:00 p.m. Corffee Break
3:00 - 4:00 p.m. Sexual Harassment in the Workpliace
Supervisor vis a vis Student, or vice versa
4:00 - 4:30 p.m. Miscellaneous - Ask Not What Your 3ciool Can Do fo:
Clinic, Ask What Your Cilnic Can Lo
for Your School
4:30 - 5:00 p.m. Conterence Evaluation

GEORGETOWN 'S BLACUK

On July 13, 1986, filve black attorneys from South Africa 4rcived in fna=
U.S. tou begin working toward masters degrees 1in advocaly, =i

Universitcy Law Center. Eacn attorney has peen awarded a i
Fellowship and the U.S. Information Agency contributed [inanclediy ;
program. The attorneys began their training with an intensive one moati

orientation to the U.S. legal system that Georygetown oifiers to foreig
attorneys in conjunction with the I[nternational Law Institute.

Following this course, they embarked apon a rigorous Lhree woel
into the U.$. c¢riminal = law sysiem. Georgetowil's Prolessor L
Greennhalgh, Director of the Criminal Justice Clinic, along w.ih Fellows in
the Prettyman [aniern FProgram, 1s supervising thelr experience as me

of this «clinic. Professor Walilace Mlyniec, Coordinaior ol O

iz



ppori center attorneys 1In the relevant areas and Havw Poocuned  fhedn
:)rts on activitles other than those best sulted to providing assis!
altorneys pracilicing in specliallized mreas ol poverly .aw.

fforts stress <thelr primary funcitlon, teaching, as well as lawyering,
i

o
:u,_

r*~U‘ T v (@
ot C

scholarly research and wrilting, and the commitiiee and adminisiczmiive worsk
chat 1s a part of academic 1ife.

For all these reasons, clinical programs cannot lake over s
providing national support and any such attempt would serio i jure
legal services clients.

Isignatures]
ABA COUNCIL ADOPTS FAIR NOTICE POLICY FOR 405(e)
The Council of the ABA section of Legal Education and &Adnd ; =

Bar has adopted a policy regarding falr notice of repl d<emwrt Sl

termination of professional skills teachers hired prior to Lhe adoptls SN
amended standard 405{(e):
The Counc:l is informed thati, during the Dprocess SRy X
‘the August, 1384, amendments (o Accredltation E
certain law schools may have replaced or olierw

the employment of professional skills teachers
prior to the adoptlion ol amendcded G
insufficient notice

The Councilil enc(mrages any school that decl (

in service a professional skills teacher nired prior <o Lo
adoption o amended Standard 405(e) to provide walloclion: oo g
to the teacher to allow a falr opportunitiy Lo sSeel 2noiiss
position.

The AALS Annual Meeting will
part of it, the Section on Gi
worksnop on January 3, 138
section programs permitting (llnltdi texcher to o participate Dol ly looon
secltion's actilvities as well as the rest of the Programs.

Bill Greenhalgh, Georgetown, has set new records for dﬁuwﬁéu Lo e
> {
planning of this year's program. More detalls will he preser n e

next issue of the Newsletter, bul the schedule now reads as [oliows:

January 3, 1987

8:006 - :00 a.m. Regisiration — Distrabutlon ol Mesierials
5:00 - 9:30 a.m. Clinical Legal Education - Review or Deja Vu
3:30 - 10:15 a.m. § 405(e) - 3 modelis - regular lenure track

[
[
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Education, wi
Public Defend
advocacy. T
Constitutiona

1L be working with attorney Angela Jordan D%vis; of e
ers Service, to construct and teach & special course in trial
he South African attorneys will also  be enrwiled Lo

1 Law class and several elective courses,

Professor Edward L. O'Brien, Co-Director of the D.U. Street Lew Cilnlc os

the inspiration and the drive behind this program. After a montnh long
tour of Southern Africa and several legal Institutlons ln the region, .,

O'Brien was amazed at the number of legal professionals, both black and
white, who were calling {or greater educational opportunitiss for Hlsoo
lawyers. Due to the abhorrent system ol apartheld, black studenis | Ll
disciplines receive training which 1is inferior to thatl prwviwww Wi
Consequently, there is a dirth of black attorneys (approximately >
the entire country compared to nesriv 6,000 whites) and an =ven
percentage of black advocates, which are similar to Britlsh barristers
{approximately 20]j. :

These five attorneys are scheduled to graduate in May and, 1i =il goes oo
planned, a second group will be arriving next July.

Fawn Wilderson, a third year student at the Law Center fe mssasLing
O'Brien 1n coordinating the program. All questlions apoul the progr=m

should be directed to her or Professor O'Brien at (202 5728-0

EXTERNSHIP MEETING HELD
By
Liz Ryan Cole, Vermont and Nancy Daniels, Florlda Siate

In May of this vyear at the National Clinical Teachers Conference 1o
Boulder, a small group of people gathered to discuss exiernsihiins. it
agreement was found about what an eViernship is, scant informeai lo:
available about hnow many schools offered externships, and conlusion
abounded about whether there was enough Iinterest in the topic (0 z
meeting on the subject, As an outgrowth of the meeting, Liz Fyan
Vermont organized a follow-up meeting at Vermont Law Schoaol . Alilen
the meeting were Liz Ryan Cole and Ken Hreliling, Vermont; Roy SLU(
South Carolina; Keith Harrison, Northern illinois; Marcus Hearn, :
Pierce; Joe Baum, Albany; Harold McDougall, Catholic; Lol
Carpenter, CUNY-Queens; Jim Cohen, NYU; and Nancy Daniels
Approximately 25 others sald they were unable to attend, onut waniec ‘o
know what happened.

The primary focus oi the meeting was the ABA's curreni developuenl of
criteria for placement clinics under Standard 306. Roy Stuckey as Chalr
of the Skills Training Commiltee of the ABA section on Legal Edacation and
admissions to the Bar has catalogued a number of suggested criteria from
the Boulder discussions and Janet Motley, Calif. Western, had respumdvﬁ
negatively ©o some of the suggestions. Dean Rudy Hasl ol Washlaglon
School of Law in St. Louls, a member of the Accreditation Commiiiee, heado
also submitted a proposed list of criteria which were as follows:

~. - 1

1. A1l Standard 306 programs shall be approved by the lacully <oad

funy
w



the dean by the same procedures established for the approval ol oiler
parts of the academic program.

The faculty shall determine the appropriate class hours,
resxde ce, and academic credit to be awarded Lor the program.

N3

3. There shall be a written statement of the educational ob jec
{and the tasks) which the students are expected to perform Lor oo

type of Standard 306 program approved by iLhe faculty.

4. The educational objectives and tne student tas
communicated to the students and field supervisors.

5. Each clinical Standard 306 category of placement
have a supervising faculty member, for whom (he e
professional skills is a significant professional obligation.

6. Consistent with applicable ethical rules and consider=i
attorney-client confidentiality, written student WO K

analysis or c¢ritigque shall be submitied to ithe supervis
members.

7. The supervising Ilzaculiy member has zan  Independeni oblag.

make a qualitatiVe review of the student's ik h
communicate an evaluatioo of that work to the gtudent

8. There shall be a classroom component Lor eacih Lyde o1 :
306 program prior to, during, or subsequent Lo the il

experience, which has as 1is principal focus a discuszioon

objectives of the clinical experience and an opporiuniiy o el e
upon the experiences of the students in the program.

9. The supervising faculty member shall establiish 2 Terclyg e
monitor effectively the fleld supervision of the studeni o =2nsure
satisfaction of the educational objectives of the prog:

As people arrived in the morning, the various particlpanis ouili

OWIl  programs. These included exiernships with limited o0 d
intervention and numerous variations encompassing Cclassroom CoOmpoaeiiis
tutorials, training seminars for f{ield supervisiors DRG0 e

simulation courses, journal regulrements, and use of indiviuud- learaing
agendas. This was followed by some general discussion aboui Roy 5w

st of suggested criterla, particularly the suggestion oif {1, reguiriog
classroom components, and (2) limiting the subjeci-malter Tocus of
externship courses. The consensus on classroom components seemed to be
that they made sense for programs in which more than a lew studenis exi=on
in common subject area placements or in centralized geographlical aprsoas,
but not in small programs which are geographically separated [rom Uhe [aw
school and/or iavolve only one or two students. Tils led to discussion of
what the proper goals of externship programs are — skilis Lroadoang,

Sl e

exposure (o procedural aspects of praclice, substantllve learning, or wioals
Agalin the consensus was that each program has different aspects «ad Qoals,

14



and therefore a flexible standard not limiting the range or variely ol
externsihip programs should be developed.

Another guestion which came up in this part of the discussion was how muooch
interaction faculiy supervisors really need to have wiith thelr students
and field supervisors during an externship. 10 competrent [ ieid
supervisors are selected, isn't the faculiy supervisor jusi second-

guessing the field supervisor 1if he or she asks (oo many guesiions, or

a

3 5

probes too far into speciflic case decisions? Thne sense o the groun on
this issue was that faculty supervisors ran and should be involived with
the students and thelr supervisors durling the externsnip to (1) monitor
the student's activities and make sure they are having =2 |
experience, (2] suggest options in making speciilc case decisions, (3]
give a sense o0f ethical perspective and (4) stimulate thought on Dhe
larger issues surrounding daily practice.

roGue i ave

Liz Ryan Cole opened the lunch discussion with an  lnguiey
confidentiality, specifically whether law school faculty members could
properly be informed of sensitive information known by  siodenis wl
violating lawyer/client privileges or, in the case ol & judioc al
externship program, judicial privileges. There was much discnss.oon ‘
whether a student could divulge client confidences o @ [acuity
without jeopardizing the attorney/client privilege, and 1i did 1ol o0
that any consensus was reached o this point. Roy Stuckey polaoted ou!
that judges might be restricted IfIrom allowing disclosure of ¢
about pending cases under judicial ethics. The confildenitiall S,
into a discussion of conflicts such as those thal arise when studend
interns are handling two different sides o0f the same case. All agreed
that a supervising faculty member shouild not give advice o i ' Ll
Rick Wilson mentioned that tnhe CUNY-Queens program :
divided up to avoid such contfliicts. This whole lssue led Laok

Lorme o0

more discusslon aoout the role of the law scnool faculily viz-a-viaz ine
supervising attorneys. There was additional conversation :

goals for externship programs, classrrom componenis,  monll
techniques, etc. which Dbasically led to the unanimous senismen’

1 o

flexible criteria must be developed to allow for thne many vz laliong
externship programs.

Afler everyone was seliled back 11  the meeting room aiier

(E]
Stuckey led a discussion ol the drafit criteria prepared by ] {mee
above) . Roy stated that Standards 1, Z, and 9 were D :
nondebatable. Standards 3 and 4, he said, were probaply nondebaiabise

Roy said that with regard (o Standard 3, concerning the educailona goais
for Standard 306 programs, 1t was nis lmpression that ilndividuallized goals
were acceptable.

There was much discussion of whether Standard 6, requiring ihe suomissilon
of written student work (o supervising faculiy members, meant that all
student work would have ULto bpe submitied. Many people bellieved ]
Standard 7, requiring the supervising faculty member (o0 review Lhe
student's work product, was duplicative oi Standard 6. Roy posed the

1

gquestion of whether the review of student work could be delegaied Lo e

15



supervising attorney altogether. The consensus of the group was thal
faculty supervisors should review representative work of thelr students
butl not necessarily all written products.

The conversation then turned to proposed Standard 5, which as wriliieon
seems to require each Standard 306 program to be taught by someone wiose
specializes in the teaching of professional skills. Roy said he did not
think that was the intent of Standard 5 and it was agreed bya 11 thai ioe
wording should be changed.

With regard to proposed Standard 8 reqguiring a classroom compons=nt
focusing on the objectives of the clinical experience "and an opporfuniiy

to reflect wupon the experience of the students in the program,’ the groo:
seemed to agree that rewriting was advisable. Instead of regulring
opportunity for reflection, it was suggested ihat the Staadard shoun
simply require methods of instructlion appropriate to  easures e
educational goals ol the program.

Many concreite results flowed from the meeting. First, a survey on
externships i1s being prepared. Second, al the AALS Annual Meel g

presentation on externships will be given. Third, & recommendzioio L
being made Lo the Section to create an ad hoc commitiee on exiernsh’

UCLA-WARWICK INT'L CLINICAL CONFERENCE

-
[aa}

The full program has been announced for the International Tlinaosd

Center 1in Lake Arrowhead, Callifornia, Octover 23rd Lo Z%i1h. ACd
places are still available at Lake Arrowhead as well as al the opi.
; )

post-conference session at UCLA on October 27th and Z3th. Fear Lories
information contact Susan Cordell Gillig, Asslistant Deann for CLILolo- .
Programs, UCLA School ot Law, Lous Angeles, CA Z002Z4 :

825-7376. '

er, 1 p .
N LE2lennoiiz: Lol
&

Tentative Conference Schedule

THURSDAY, October 23

Af ternoon Arrive at Lake Arrowhead
Register and recelve papers

6:30 Dinner
8:00 Welcome and Introductory Program:

"Directions in Clinical Scholarship: An Overview"
Upen no-host bar

FRIDAY, October 24

8:30 Breakifast
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10:45-11:4
or

12 noon

o=

15-2:15%

3]
oy
(3]
|
[}
)
@)

o
[V}
o]

(93]

.

3 1

r;endry Session
"Power and Control in Client-Centered Counseling”
Panelists: Stephen Elimann, Columbia University
Donaid Gifford, University ol Florida
Paul Tremblay, Boston College
Moderators: David Binder, UCLA
John Morris, University of Utah

Refreshment Break
Simul taneous Sessions: Choose one

1

Follow-up small group discussions led by panellsis
moderators of plenary session

Panel discussion:
"An Empirical Study of the Lawyer-Clienit Relationship®

Panelists: Jonn Flood, American Bar Foundaition
Avrom Sherr, University of Warwick, U.E
Moderator: Paul Bergman, UCLA
Lunch

Plenary Session

"How Law Students Learn: The Clindcval/Tradiioon
Dichotomy"
Panelists: Patrick Dalton, Birmingham Polytechnlo, 17,30,

Majorie Murphy, University of Cinclinnail
Mark Spiegel, Boston College
Paul Spiegelman, California Western Scnoo’
of Law
Moderators: Jerry Lopez, Staniord Universliy
Gary Padim, Universily of Chicago

Simultaneous Sesslons: Choose one

Follow—-up small group discussions led by panelisis and
moderators of plenary session

Panel dilscussion:

"Training for Competency in Getting and Giving >
Panelists: Micnael Meltzner, Northeastern Jniversity
James Rowan, Northeastern Univerpr:siiy
Moderator: Elliott Milstein, American University

At leisure {availlable activities include sofibail,
volieyball, boating, tennis, hiking)

Cocktall party nosted by UCLA and Warwick

Dinner



8:00 Demonstration of an discusslion about the uses of
interasctive videodisc technology in clindcal tLeaor ' g
"Emerging Technology and Clinical Education”
Participants: Frank Bress, New York Univers.ily
Martin Dockray, King's College, London
Stephen Simon, University of Minnesoia

Open no-host bar

SATURDAY, OUctober 25

8:30 Breakiast

9:15-10:15 Plenary Sessions:
“Tensions Within the Adversary System”
Panelists: Gary Goodpaster, Unlversity of Calliornia,
Davis
Johnathan Hyman, Rutgers, Newark
Moderator: To be arranged

10:15-11:30 "Re~thinking the Teaching of Trial Advocacy”
Panelists: Steven Lubel, Northwestern Universiiy
Albert Moore, UCLA
Moderators: Kenney Hegland, Universiity of Arizona
Graham Strong, Universily oi Vicginds, (G002

1986-8T7)

11:30~-12:15 Follow—-up small group discussions l=d Dy poned sic oo
moderators of plenary sesssions
12:15 Lunch
1:15-2:15 Plenary Session:
“Training for and Measuring Laywer Competence’”
Panelists: Lawrence Grosberyg, New York Law Scnoo
Alan Palerson, University o Stratboiyce
U.K., (U. o New Mexico, Fall 19356)
Moderators: Bea Moulton, Hastings College ol Law
Avrom Sherr, University oi Warwick, U.il.
2:15-2:30 Relrespment Break
2:30-3:15 Simultaneous Sessions: Choose one
Follow-up small group discussions led by panellsts and
moderators ol plenary session
or

Panel discussion
"Evaluation of Clinical Learning"”
Panelists: Mary-Lynne PFisher, Lovola Law School,
Los Angeles
Neil Gold, University oi Windsor, OUntario,

15



Canada
Arnold Siegel, Loyola Law Schnool,
Los Angeles
Moderators: James Kleln, University of Toledo

3:15-5:30 At leisure

5:30-6:30 No-host cocktail party
6:30 Dinner

8:00 Group Discusslion

"International Perspectives on Clinical Education?

cussion led by clinicians from Australla, Canada, New

is
ealand, South Africa, United Kingdom and ithe Uniied Ziales

]

D
z

Open no-nost bar

SUNDAY, October 26

8:30 Breaklast
9:15-10:15 Plenary Session

io
"The Clinic as « Soclal Sclence Lab’

Panelists: Jonn Flood, Americarn Sar Foundatlion

Steven Hartwell, University «
Phhilip Tegeler, University of
Moderators: Carrlie Menkel-Meadow, UCLA
Fred Zemans, Osgoode Hall Law Schooil,
Untario, Canada

10:15-10:45 Refreshment Break
10:45-11:45 Small group discussions on discussions on Jdeve Lonling
clinical legal scholarsnip led by conference paneilisis
12 noon Lunch, then depari Lake Arrowhead
BOULDER CONFERENCE A GREAT SUCCESS
The 1986 ALS National Clinical Teachers Conference was the i# Lo

A i
with 123 registrants. The program, described in previous New
interesting and provocatlve. OUne of the more latriguling
by Anthony Amsterdam, NYU, who gave thne keynote address.
talk is contained in the essay section of this issue.

PLANNING COMMITTEE ANNOUNCED
Graham Strong, Virginia ({visiting at UCLAj}, Tony amsterdam, NYU, Aang
Shalleck, Amerlcan, and Gary Palm, Chlcago nave beer appointed to e

Planning Commiitee for Lhe AALS Workshop on Clinical Legal Educaiion Lo be

L9



held in the spring of 1987. The exact dates and location oi the work
wlll be announced later.

LSC ANNOUNCES GRANT AWARDS

The Legal Services Corporation has announced grants under t
Civil Clindcal Project f[or academic year 13986-87 totaling 3$8
fifteen recipient schools are:

the Law School
18,032, Tires

Brooklyn $50,000
Capital 13,250
Cardozo 50,000
Chicago 50,000
Cooley 32,385
Gonzaga 50,000
Lewis and Clark 25H,300
McGeorge 50,000
North Dakota 29,880
Notre Dame 49,172
SMU 50,000
Stanford 50,000
SUNY-Buifalio 48,945
Utah 45,400
Valparaiso 24,200

S

The LSC Board of Directors at lits May 22 meeting approved the Lransier ol
the grant funds f[rom the program development line into the Frojech ; '
This transifer implemented the Board's September declision to e
Project to the status o0f an independent activity in recogniiion  of Lin
Board's evaluation of the successfulness of the Project.

NEARLY PFINALIZED

i

CLINICAL LEGAL EDUCATION 3YM

Ellen Scully, Caitholilic
We are pleased to report on more detalled plans [or our soecial symposium
on clinical legal education to be held atl Catholic Undversiiy ol Amers o

Washington D.C. on October 17 and 18, 1986,

A distinguished group oif cliniclians has agreed Lo present »
workshops, and participate in panel discussions during tie symposiuam.
symposium will provide an opportunity for cliniclans (o rcelloeocl o @l
history of clinical legal education and discuss 1is Dutupre. We aoliclps!
that portions ot the panel discussions, as well as several ol Lhie Diio-0o
submitted, will be published in the Catholic Unliversiity Law Review.

All faculty and staif members assoclated with law school clinical progre
are warmly Invited to attend. We expecit that partlcipancis o 0k
symposium will be primarily drawn {rom readers of tills Newslelier. Tou
should receive a copy oi the [inal agenda and list ol presenit=iions
late September.

20



The opening day panel discussion on Friday afternoon, Jctober 1

draw together people who have been involved in the [leld of olin.e

education for a relatively long tlme, We lntend to draw [rom  them
wisdom that 1s naturally generated by their years of teachuing. 77

"

panelists will focus their remarks on the Changes, Trends, and Foreca
for Clinical Legal Education. Panellsts willl reflieci on the changes A
have occurred during the past two decades of clinical legal educatiorn,

including perceived changes in clinicail faculty and  students’
expectatlions, sophistication, reactions, attitude toward clinets, and
personal goals. Also, panelists wlll discuss the existence and natur= o0
a perceived crisis in clinical 1legal education, looking at el o

transmii to new students and other faculity the worthwhileness of clindlos’
programs, the impact of emerging technological teaching tools 1n areas ol
simulation, and other related toplcs. Prof. Leah Worthedim, Cliniouel
Programs Director at Catholic University Law Scnool, will Dbe '
moderator.

The opening day panel has been desligned to permil vigorous exchanges 2:mong
the panelists while also preserving a substantial amount o ilme D«
responsive interaction with the audience.

,,

-

-
-

On Saturday, Jctoper 18th, there will be morning and a4l
presentations and workshops in some of the [ollowling areas:

Layers Present Choices to Their Clients -- tne
supervisers; Evaluating Neygotliation Behavior and

identify what we say we know; Issues and Methnods iin

From Clinical Student to Student; Ways and Means of
Clinical Enrollments; Burnout of Clinical Teachers --
and where do we go when we quit; Interacitive Videod

in the Clinical Legal Setting; Issues Presented oy  tise Advent ol
Technological Tools and Computers in Simulation Tnslruchian;g

Evaluation of Students'! Performance 1in the Educational Clinic.

A gala reception l1s scheduled for Friday evening at the U.Z. Capliiol,
which symposium participants will be joined by local law scnool @ad
clinical alumni. Un  Saturday evening, a dinner receplion i '
University will close the symposium proceedings.

The occasion for the symposium  is  the celebration of  the [§lieeoain
anniversary of the legal c¢linic at Catnolic University ol America, @ oo
Columbus Community Legal Services. The clinic  ls locsied Lo

neighbornood setting and operates as & small butb diversiiied geners!
practice clinic. During the day on Saturday, the legai cl.nic will oDe

13

holding an open house.

During the same weekend, a reunion oifi all graduaites of Cathoilc's
clinic will be held. The alumni planning committee expecis tnal well
one hundred alumni will return to Washington, D.C. for the reonlon, min o
with old friends, faculty members, and former clients.

SHORT

59
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Bob Burns, Northwestern, was quoted in an article 1n  the Wall Sireck
Journal about Judge Richard Posner and the Law and Economics Movemern i,
The ariicle, appearing on page 1 of the August 4 lissue, coniained, smong
other things, Bob's criticisms of Posner and the underliying premises of
the Movement.

All of Georgetown's clinical oifices have a new address:

25 E Street, N.W.
Washington, D.C. 20001

The new building (actually not new - Georgetown 1is still working on
funding for a truly new building] dis closer to the main law school
building although further f{rom familiar Chinatown lunci haunis. Aall of
the clinicians also have new phone numbers. Although w compl

list hasn't yet been produced, here is a roster of some of
suspects and their locations:

CALS: 6th Floor, pnone (202) 662-9585
Pnil Schrag: €8Z2-3089
Juvenile Justice: 2nd floor; phone: 662-3530
Criminal Justice: 2Znd floor; phone: 88Z2-95H7
Bill Greenhalgh: 662-9080

Harrison Institate: 5Sth floor; phone: 862-36800
Sex Discrimination: 4th floor; phone: 65662-9640

Jim Doyle, Georgetown, spoke on the legal aspects ol eyewliness lestonoay
at Northwesiern University's 29tnh Annual Snort Course f[or Defense Lawyeils
in Criminal Cases, August 4-7, 1986.

John Kramer, Georgetowr, nas vecome Dean of Tulane.
Howard Rubin, DePaul, was given an award by the South Chivago Legel S0 iolo
on April 4, for ils oulstanding eiforts Lo make the legal sysis=nm

accessible to the poor.

Chip Lowe, Nebraska, is  taking a leave ol absence to pursde an L, M.
degree ai the University of Virginia.

Bob Smith, Boston College, is the new Associate Dean there.

o

Wally Mylanic has ©been appointed Coordinator of Clinical Programs
Georgetown.

Gary Lowenthal, Arizona, and Larry Weeks, Arlizona Sitate, were on ihe
-

faculity of a seminar given on June 13 entitled Cosi Eifectlve Dispuale
Resouiution Technigues presented at the Arizona State Bar Annual Meeting.

Frank Block, Vanderbllt, was awarded a Fulbright Lectureship L[or 1386-37
to work with clinical law teachers in India. His primary afilliation wiil
pe with the University of New Delni where he will assist Lo varlous
clinical programs underway at the law school. He will «leo K

Lliave.

,,
-
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other schools to talk with interested faculty about co¢liinical legel
education including a visit to the University of Cochin in ‘the Stale of
Kerala where he will assist in the development of a new reqguised ol oniceal
course 1in that school's LL.M. program.

Andy Shookhoof, Vanderbilt, will be Aciting Director ol Clilinical Educaiilon
during the coming year.

Karen Tokarz, was faculty adviser Lo the Washington-St.
the ABA DNational Client Counseling Championsnip
Internationali Client Counseling Championship.

FOES
NEW YORK UNIVERSITY

Faculty Positions

B

The New York University School of Law is seeking to IJ117 Two ollnlosd
tenure track posltions, both beginning in the late summer or early Lall of

1987. Interested persons should send a resume with relerences, = wi
sample, and a law school transcript by November 1, 19386, o Prolessos S
Neuborne, New York Unidversity Law School, 40 Washingiton Sguase BJoulb, T
424, New York, New York 10012.

Criminal Law Clindc

Une position involves primary responsibilities In the Criminal Law
The principal form of teacnhing in this position is direct
student {leldwork in the representaetlion of lindigent criminai de
the federal courts, and participation in seminars and simulaiiol
designed 1o teach lawyering skills 1in  the conltext of  orlimix
advocacy as well as principles of criminal procedure and evidenc

Applicants having substantial experience in criminal .
substantial trial experlience, experience in the renpresaeni ]

individual clients, and some experience in federal pracilce =
Applicants should be admitted to practice 1in the Eastern
Districts of New York or capable of securing such admission oy
of 1987.

Urban Law Clinic

Clinic. The principal form of teachling in this position is

supervision oi students in all aspects ol client representatlon In o
matiers before adminlsirdative agencies and before the state and [ede
courts of New York, in such areas as  housing, immigration, Mediocaid,
social security, health, welilfare, education, rights of minors,
employment. The position aiso involvest teaching in semicas

The second position involves peimary responsibilities L the Tirben Leaw

simulation programs focused upon such lawyering skills s
counseling, negotiation, draliting, and Iiltilgation.

Terviewlino,
O

~ -
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Applicants having substantlal trial-level experience in the subjecis od

skills Jjust mentloned are preferred. Applicants should be admitied
practice in Lne courts of HNew York and in the EHEastern oaod Soud

Districts of ©New York or capable of securing such admission by
oi 1987.

ESSAYS

This issue's essays are & mixed bag. First, Steve Emens, &labamea, i
written about clinlcal teachers and CLE, an area of increasing Loteresti,
Second, Tony Amsterdam's, NYU, provocatlve keynote address =i ihe 15385

AALS National Clinical Teachers Conference has been reproduced in full,
CONTINUING LEGAL EDUCATION

"AN OPPORTUNITY FOR CLINICAL EDUCATORS"
By
Steve Emens, Alabama

As lhe pace of society guickens, so does that of the law. e
expectations, educatlion, and sophistication ol tne public
lawyers be even betler prepared than lformerliy to handie ©il
properly. Lawyers must continually update their knowledge
their skills 1f they are to provide guality legal service
cost to as many clients as possible.

To meet this need f[or postygraduate education, law
associations are developing a broad range of continuing 2 3
programs. These programs are designed o  offer lewye s o cile=lon

continuing education in the practlcal, procedural and subshtanlive aspecis
of the law and thereby to improve the overall professional compaiono:
the bar.

Some states have gone beyond simply providing continuing legai sduceioon
programs and now require & minimam amount ol post graduste Loalnlo
remain 1licensed Lo practice law. The [ollowing siales have some o0y
mandatory coantinuing legzal educatlion: Alabama, Colorado, Georg.s, o
Iowa, Kansas, Kentucky, Minnesota, Misslissippl, Montana, ey
Dakota, South Carolina, Texas, Vermont, Virginiz, Washingtoo,
and Wyoming. Further, tie states of Arkensas, Florida,
Oklahoma appear to close to the adoption ol mandatory conbinging
education,.

The growth and development oi clinical and continuing leqa‘

paralleled each other as law schools and the legal prOLebb on o e
recognize the need for the integration of theory cmotd e ! o
education. Clinical teachers are involved 1in establisning E e

competence in law students and there now exisls, through continc.oog -
educaltion programs, an expanding opportunilty f[or them to  be invelved Lo

1

helping the practlcing lawyer remain competent.
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Continuing leyasl educailon directors 1ook for teachers
teaching in an informative, challengling and interesting way.

of the entire continuing legal education concept depends on the compelence
of its lecturers,. As educators both the continuing legal educailon
director and clinical teacher know that the "learning process’” does aol

nappen auvitomatically. It requires careful preparation and reheasszal.

Une oi the best ways (0 ygyet started 1in continuing legal educ=i on  is o
volunteer to be on a planning committee in a subject area of lnteresi,
Active participation in the planning process will frequently ooesull Lo oan
invitation to serve as a faculty member for the program.

Clinical teachers are a natural for continuing legal educatlion aciiv :
such as trial advocacy, interviewing and counseling programo, negot lai Lon
workshops and substantive dredas such as  evidence, eavd ‘
criminal law, administrative law, family law, and othe
ability as an educator to teach methods for anal g
current legal problems ls 0f great potential value (o co
education students.

| LE ]
&
o

Most law schools and bar assocliations operate Ul
education organizations on & non-profit basis. Gen
travel and accommodaiion expenses for thelr program f'
many of these organizations have an exception to this poll
law school teachers. Under this excepilion an nonora
expenses l1s allowed. The amount of the honorarium is neg) La
range from $100 doliars for a whort talk to several tlhousand
full day presentation. OCoviously, the Dbest known and mosi
speaker can demand the highest honorariuam.

D

yle @nd may

Unlike traditlional law school courses,
legal education course determine the tenure

speakers are dull or uninformed or too theoretlical ¢t 2
them a poor rating and thus & gudick end to the :;peai\'.r::"s;«: CLirofe @t o

continuing legal education lecturer.

In addition to developling semlngr drograms nosi continu.ong legad
organizations are legal publishers. They publish  practical
oriented materiai and not scholarly Lr )
clinicians develop f[or courses 1in family law, criminal procedure, soclal
security, and trial skiils, Lo name a few, may ofiten be developed abo
ideal material for continuing legal education publications.

. P - ° P .
S i, e L\J'i.‘f‘ (S} {1 AR

Although orienied toward praciical and not scholarly works, conting
legal education organizations should not oe underestimated as thougn

and professional publlishers with which to work. With midlilon dolisr
budgets and experienced in-house editors continulng legal educailon
organizations like Practicing Lew Institute, Illinols Instituate o
Continuing Legal Education, California Continuing Education o thwe | ,

and others are rivals to any itraditional legal publisher in
professional manner and gquality of product.



Continuing legal education activities are an opportunity for cliniclians to
gain visibility within thelir state bar assoclatlion, build thelr lenure :
promotion ille, develop material for publication or class use, and 1in =
instances earn substantial income. For these reasons cliniclans siould
consider becoming actively involved in continuing legal educatlon proygrams
and publiications.

KEYNOTE SPEECH
5/17/86
AALS National
1 Teacher's Conferernce
oulder, Colorado
oy
Anthony G. Amsterdam, NYU

Clinica

There are two traditional roles of a keynote speaker: Lo e
excite enthusiasm, or to ey to place the conference topic in perspeciive

-- usually his or her own perspective, which 1s prompitly and proone
disregarded as soon as the real, serious work ol the conierence Degil

For lack of abllity to enthuse or inspire, and because my perspecilyes
peculiarly f{orgettable, 1 have chosen the latier role.

The perspective I want to suggest is that supervision, while a good
can be toou much of a good thing. Teaching and learning thooaglh
intensive interaction of clinical teacher and student is an ladls;
part oi the clinical method, but it is not the only part, and 1t c=zn olbeo
be too big a part. There 1s a real danger that, as we conueniraie o L,
improve our technigues of supervision, make 1l more eliective, «nd ool
more satisfaction in it, we will come to make 1t much tc Dig '
indeed. There is a danger that we will forget lilts inherent
deficiencies, and focus solely on finding ways to do 1t petier,
trying also to find ways to do without it.

Lo

jol

My theslis ls that we need to move 1in notihh directions. We neec

our technigues ol supervision, bult we also need to decrease e el o
which we rely on supervision as a mode of teaching. We need Lo i
alternatives to supervision wherever alternatives are [easlbis, T e
of this conference is improving supervision. Let us concentrale oo Ll
throughout the coming days. But as we do, 1 hope lthal we o=z =150
constantly ask ourselves and one another: Do we really need o do ail of
this supervision? Are there places where, instead ¢! elsioprei ing

supervision, we should be eliminating it or cutting 1t back? Are we wusing
supervision to teach things that could be belter laught, or taugh! o
lower cosi, through other methods?

There are several reasons why 1 think it 1s imperative Lor us (o ask hese
guestlions. Lei me state just two ol them.

First, supervision -- that Iis, the Intensive Interacilion oi cllinlioal
faculty members with individual students or witih very small growups ol
students —- lg eanormously expensive. Il 1s expensive oi faculty ime
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which is to say that 1t 1ls expensive in money and aliso xwpensive bDoosuse
it impedes us from giving our Ulme to other things wihich are imporitani |
do. It is expensive ol siadent time, another scarce resource. L

expensive of our lntellectual and emotional energiles. Let us consioss
these expenses with a few hard, ugly facts in mind:

Fact One 1is that, in the short- and middle-range future, we are nol going
to see much if any increase in the numbers of dollars that our law schools
are willing to commit to clinical legal education, and we may even suliaer

some cutbacks. We are facing the prospect of declining enrovlilmeni. Ty
school applications declined almost 20% from 1982 to 1385, Acbual

enroliment has Dbegun to decline. And the decline is likely o coal.ce,
what witih & shrinking joo markeit, an expanding consciousness oo
shrinking job market, increasing tulitlion and incidental costs, decress
financial aid, and a smaller population of law-school-age peopie coming
along in the late 80's. This means that law school revenuoes o=
conceivanly increase to keep pace with escalating costs. Competition
every dollar in the budgets of moust law schools is going Lo gel {ilerosg
an order of magnitude; and relatively cost-intensive items llke cilnicel
programs, with constituencies that have relatively liillie poiltli i ’ ’
are most at risk.

Fact Two 1s that the 405(e) requirement is golng Lo exeri pressure on
law schools to demand "scholarship'" of clinicians. To tne extent
Job  security of clinicians approximates that of academic Caivn i e
wile ther the particular form of the arrangement be tie admissioon oo
clinicians Lo ithe regular tenure track, the crestion  o:
clinical tenure track, or & long-term, renewanie contract
academic faculty will regard Iisell as Justliled 1o o S
clinicians meet criteria wilich approximate the traditional criierlioa Ioo
winning academic job security: Lt wit, scholarly prodacilvity.

I

Fact Three 1is that most ol us are going to find less satlslactlon i Los
future in lives committed excliusively to the classic mooel of o
fieldwork «clinic with its center in he classlc supervisoriai
relationship. This lis so for several reasons.

First, job securlity means that, 1L we wani to, most ol us are golog o e
career t(eachers. Clinical teachers as a group will gei oider; -~
wiiole history of clinical teaching is eloquent thai, wihilie the burnoul
which comes with advancing age can be alleviated, it cannoil e wholiv
avolided. A larger and larger percentage of clinicians lis ying '
looking for alternative, less demanding -- or at least
rejuvenacing —-- teaching formats.

YR

Second, the itieldwork focus 1is simply going to be less fun, particulasiy
for those of us who are litigation-orienited and reform-minded. [aw o=7000
through litigatlion 1s distincily not the wave o0of a [uature in which Rorne o
Reagan will nave appointed 55% oi the sitiling lederal judlcliary wveiore Lhe
end of his second term. In addition, the Yuppie generation ol students (o
upon us; the puplic-interesit job markel 15  collapslng; siodedis oo
graduating from law school wiith Increasingly heavy loads of educaiionsd

3
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loan debis to repay, which make 11U Impossible for many of them Lo &
public-interest jobs even 1{ they wanted to. For all of these reasons, .F
ls getting very tough today, and will soon be impossible, Lo replicaie Lhe
ethos of the clinics that so many of us know and love: those cadres ol
committed commandos out Lo do or die for social reform. Iin  fact, 1i 1=
pecoming increasingly difficult for many of us to {ind kindred Lol
among our students, people who share our vision of humanlity, scclely,
the role of law and lawyers in it. As we talk and think about supervisioo
in the coming days, 1 invite you to ask yourselves consicoily (o wha
exltent the supervisory models that we are examining have been produced and
made possible by the adventitious historical phenomenon thzi for =1
the whole duration of modern clinical legal education, most clinical
teachers have been teaching students who came into thelr clinics wilth =
set of wvalues and concerns that were very close to the cilinical teacnoer's
own. Those days are passing rapidly; and supervisorial technlgues Lhal
were emotionally satisfying and operationally effective when praciic=d
with a student constituency oif soul brothers and sisters meay Do ooo oo
satisfying nor effective in tnhe near future.

My second point aboul supervision 1is that 1L has &« major
deficiency. Our analysis of subjects 1 t

setling is relatively Immune against critical scruliny. 3
preserved in a form that allows it to be reexamined by onesell, lested oul

in other settings with other students, systematically discussed o Coryes o
colleagues, and reviewed by other cliniclans, this analysis is unlikely To

benefit from the correcitions and refinements (nal can come only oo
subjection to testing and criticism. Our practice of relnventiayg |
wheel in every supervisorial interaction with each student we supso-
not only a terribly costly way of making wheels but a poweriul
to ever making the wheels any better. Whenever il is (¢ &
the study of a subject out of the supervisorial setling and
that reguires us Lo replicate our analyses of the subjec!
them in permanent materials susceptible o reworking by
examination by others, we have the opportunity to repluce
the wheel with invention of a science of wheelmaking.

For al1 ol these reasons, we should be striving hacd 1o ‘
reduce the percentage of our teaching that depends on clinical s
0of a high-intensity sort. We have gotl to maintain =@ loiL o©i o
sure, but we have also got to cul pack on 1t and to replace it
possible, with teaching methods that will not have (he cosis

deficiencies of clinical supervision -- particularly, the costs In fac
{ime consumption. I would go so far as to say that ithe single most crying
need of clinical legal education in the immediate future 1s to find ways
to remain true Lo our mission while {reeinyg up a good deal of faculty 1§ ime
-—- time that we desperately need for several purposes:

* for teaching larger numbers of students with the seme nunbers of
faculiy, because we are unlikely to get more faculty;

* for program planning, since i we do not evolive, we w11 wire s
begin to rot; and because we simply must get oul ol the Dind of
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continuing to use unnecessarily time-consuming meitnods of
teaching as a resull ol our dnavblility o @make the fime Lo
develop less time-consuming methods;

for research and writing since these will Dbe Lfocoe
demanded of wus for tenure, or its equivalent; to [ul]
activist asplirations; to promote undersiznding ol whal we =re
doing and why it is worth carrying forward; and, finally,

* to make 11 possible for ourselves and our sSuUCCeRSSOrsS Lo SV Ve
as career cliniclans witnout burnout.

With these needs in mind, let wus consider how we might out huuk oo
superv1 ion while preserving the virtues of the clinlical tezching mebthod
The first thing we have to do is to disabuse ourselves ol the notion i

supervision is the clinical metnhod. It is not. It 1s only a part

¢linical method. There are other parts, and there Is :: vasi polentd
developing other parts which are currently underdeveloped. Thils
whether one looks al supervision in the context ol a pasiiculdar oliog e

exerclse, 1n the context of an entire c¢1n1ca1 course, o 1Ln the @ii]
broader context of the law school's overall cllnloczl progoaan,

Let me start by looking at supervision in the context oi a P
clinical exercise. Supervislion  1s  not by @ny means (he whooe of e
educational experience provided by any exercise., This 1s obvious, Dbuil wn
oiten tend to exayggerate the importzance ol gupervizion bHecause 100 =
usually the part of the exercise ' in wihiich we are mosit active, RN
the part over which we have the most control, therelore tlhie part

peen the principal focus of our atltentlion as we have sitruggled

our own identity as clinical teachers, and therelore i p=rl we
art‘uulately conceptualized. In  fact, much learning and  Uhe:

teaching ir any clinical exercise are not ithe igec! [ARESTEANE

supervision.
What are the other parts ol a clinlcal exercise? There are:
{1) The student's 1nitial assimilaitlon ol tiue problem and e

process of getting started in [inding & concept Dramewosk ool
to view 1t.

{z2) The student's initial planning; and, il the siudenis are
in teams, the process o0l articulaltion and response petwee: siadenls.

{3) The student's performance, and the experlience ol ii.

(4) The student's own perception of and reacitlon to iils or her
performance.

{5
c

) Th student's seli-critiquing and f{ormal or iniormel e
;rith ng.

The gouals o0f supervision, then, are narrower ihan (he goais ol §ie

29



exercise as a whole. They need careful delineation, so as notl Lo ascrlbe
to supervision the function of achleving goals thal can be bebtler cchisved

by other parts ol the exercise and vice verse. The goals ol superv.ision,

as I see

them, are six:

irst, to control student performance. This has (wo aspecls.

{a) To keep student performance w
educational purposes, that 1is, a

ithin bounds aecesuaoy oo
t  least to keep s !

mistakes within the range o0f educationally produc! we
mistakes, and sometimes also to steer the student’'s

performance in directions that will I=zcil e
examination of 1lssues which are on our teachlig agends,

{(b) Also, we often need to keep the stuadent’'s perliormonce
within bounds necessary {or nonpedagoglcal rezsons:
example, to assure effective client service; SR SN
malpractice liablility, bad will, etc.

The second {function of supervision Js Lo provide Lhe
for intervention, although we may noi actuzmlly Iniervens I

Y -
is a means of promotlng the student's sense oL s=curiiy
assuring the system that it lg safe from the stuodeni's
dangerous mistakes.,

The third function oi supervislion is to facilitate
perception and analysis of issues: fega ’
issues, lawyering-nrocess issues, ethical Issu
interpersonal dynamics and communicati i

(a) by providing a second head, by creating

(b} by compelling the situdent o articulate his or her Uiinioog

process, assumplions, cholces, etc.;

{(¢] by guestloning premises, by asking those Yhave von hoogin
about x" questions that add factors f[or cons.id b ‘

{d} by raising additlonal lssues, Lernagt Lve D
them, and alternatlive approaches to resolving =
improve the student's handling of the task or case atl
and to enable the student to deepen iis @ or
understanding ofi the analyitilc process generally.

, Dobn

The fourihh functlon of supervision is to model the processes on
which the supervisory Iinteraction liseli locuses, that Lo

{a) Planning, or
(b) Declision making and problem-solving, or

(¢) Critiquing, as a means of learning how (o learn [ronm



experience.

e

The teacher/student interacllion also models possible Lorms
of interaction among co-professionals, and,

{e) More generally, possible forms of interpersonal dynsm oo

which may be more or less autioritarian or egalitarian,
competitive or cooperative, manipulative or conjodnt.

(5) The fifth function of supervision is to provide a sais
the expression of feelings and thelr aftermath, for
let the student vent; or to letl the student use
supervisor as a whipping post, in order to release
that cannot safely be discharged at other actors in
to let the student come apart at (he seams emnoilions
begin the process ol recoasiructlion.

(6) Finally, supervision provides & forum {or the sharios
reacilons to experience by two professionals, in order o d

thelr ilnsights into the experience and into themselves.,

I doubt that this will be, for everyone here, ai accepi Rt s
functions of supervision. We all nave our own concepllons ol wi
supervision can and can'i, should and shouldn’t do. It 1s uselul 1 Wi

A
share those 1deas, and learn f{rom one anotner, but 1t 1s ageltner Likely
nor important that a consensus emerge.

What Is 1important to eacit of wus, and Lo the neasltily growiii ol ol
legal education, 1s that we each refine our lists in Lthe way one wio
budget when money ls scarce: wilith a view to pruning out ofi 1L =yveryil
that 1is not really necessary. Items whose onlily Just:!
inclusion 1s that they can be done well througi

supervision should be suspect, unless they meel two orif

they can be uniquely well done through the technique of L0
second, that they are exceedingly important things to :
overall objectives o0i the exercise and the clinlcal course.,

The reason wily we should releatlessly exclude from our goals Lo
supervision anything whose only justliilication for inciusionn .o fhet 1

be done well 1n the f{format of clinical supervision 15 tiuzl alae

everyihing worth dolng 1in law school can be done falrly well o {he oo i
ol clinical supervision. I see a tendency 1in wmyself, In wmy colleagues,

and in the direction of  c¢linicail iegal education genecaliy, Lo
ilmperialize, to expand universally the scope of what we try (o teaci, =o
that we often end up behaving as though we thought thai owr c¢linic i
the student's interactlion with us, was the whole of nls or ner

education. Just as law schools are expanding to teach economics, soci
sclence, philosophy, nistory, politics, and psychology —-- so et |
become mini-universities -- so clinical courses are expanding into mwini-
law schools, and the supervisorial ilnteraction is expanding intoe minid

clinics. These expans.ions tack, so thalt 1t ds «ll oo easy Looocome to

a

view the goals of vyour supervisory relationsinlp with 2 student as

)

poss
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1

encompassing tne whole of his or her professional, Intelleciual, mo:
and emotional education between grade school and dppc,ul,a.me:u. Lo the

federal bench. Such expansion is beguiling. The relatlionsiiin  witlchi we
enjoy with our students has much in common with the relationchin ‘meai'wuwr\
an apprentice and a master in a professional guild. It is enjoyvaple--—

and flattering -- to think of each student as sltting at our Ieel lor [lve
years and learning everything s/he knows from us. Bul we ain't got [
years. We ain't got three vears. In any clinical course, we have On
fraction of one year for the course as a whole, and an even sng
fraction of the course for supervisorial interaction. These [craclLiong «wis=
scarce resources, and we should not waste them doing things that can @
done belter elsewhere.

Let me turn now to look f[or a moment at supervision in the contexi ol
clinical course. There are alternatives to supervisio
carefully structure the processes ol planning, decisionmaking, =
critiquing by devices like wrlitten or computered checklists ol guesitioas
to ask and issues to consider, and then to leave the students L
alone, singly or in groups. There are also other forms of peer-

n. Orves L b0

planning, decisionmaking, and critigquing. For example- Have e
work Iin teams; nave thnem memorialize their discussions -- tne |
discussed; the considerations they saw as pertinent Lo e« :

welghed tihe considerations and why; alternative analytic per
where they agreed and disagreed on all of these maiiers 2nd
have them write up an agenda for a short supervisorial meeting
based on thelr perceptlon of how your input would e most useiul, o he
light of what has happened in their own work. i1 : )
to have advanced students supervise less advanced students Lo
decisionmaking, and critiquing.

o aim0 ol g

We need to canvass these and other alternatives Lo supervision, Lo
and maintain a balance ot superv1seﬂ and unsupervised experiend :
particularly to wean the students progressively {rom supervision aws Loy
advance.

Finally, let me consider ngelVibiOl i the conitexit 0l & ciindiosl oo
For a number of reasons, Gtiere 1s greal uitlilliiy in attemptiong Lo
down what we now try to do in siangle heavy-credli clinlcal counrs

smaller blocks, preferably offered in all three years ol law
proliferation ofi courses -- some less [nilensive and some more
offers a wider range of optlons to students to choose

investment they want to make 1n clinical trailnling. It a2lso ol lers
opportunity to reach more students with at least an ilntroduction tu
clinical method. In addition, there 1is great valiue In  having =
progression of courses: introductory, intermediate, and advanced. T

maximizes student maturation time. Also, by starting clinicel Lo
early in the students' law scnool career, we can convey Lhie message
the clinical method is a serious and valued component oi legal edoc.d
and we can glve the students the beneiit ol perspectives derived [«
clinical method early, so thatl they can bring them to bear on their
of the law ln non-clinical courses, alt a Ulme when mosit ol their ooon-
clinical courses are siill ahead of them. '
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thing that we are qaow bullding at NYU: A Lhree-year D70y

What I am suggesting here, you will be unsurprised to learn, s "7:1»: sy
o

iinical curriculum, with.

~

kK An introductory Lawyering course 1in the first year, mandainooy
for the entire 390-student entering class;

® A number of second-level courses carrying three or four o
mostly simulation courses bput at least one with a [
component; and

Third-level clinics focused primarilily on  fieldwork, wiih siome
advanced simulation componeints.

Some of these courses involve little or no supervision i | N
clinical sense. Indeed, the key to such a curriculum -- and the only

to afford it —-- lIs to design courses employving clinical methods Thai de
not “equire intensive supervision of the sort that will be the pricoio

subject oi this conference.

Lel me now suggest a few specific ltems thal seem Lo me

Pl vt

candidates for exclusion f{rom teaching by supervision- LQIHHI‘“Q

These are things that I think are better done eisewhere Lo = (o lll.Ced
exercise, a clinical course, the clinical program, he law school, Jroilue
student's overall legal education 1ncluding his or hes [wali.og
practice after graduation. As I go through them, you might consider fow
much of vyour own time in supervisory irxi:e:'ac,L.Lr‘rx Wit sludents  Lw ool s

to these things, and whether that is an eificlient use of your ©ime.

First, i suggest that we should not be spendiang our cupervisor

Vo
communicating information to students about how tne legal =ysizn NB Ll

rules of substantive law and procedure, aboul Sllf‘d.k.r‘gl( and tact
approaches in the large, or about l.’l&:‘ range ol Lcnmuim k

ractice, aboul how judyges or prosecutors or clients act In generai, «bodli
v <2

inte judgement and decisionmaking. st ol this bflOU 1d o
studente in other ways: In wrei Ll:lg 2, Lnn tapes, .
settings. Thne supervisorlal lnteraction snould be Ilmlied

and examining the student's individual percepi.ons, thinking,
behavior 1n the process of bringlng these funds ol information o
a particular task or the resolutlion of a partliculac problem. . ,
will sometimes happen that, because of the unpredictablliiy of f
direction that a pariticular supervisorial interactlion will take, we v
find ourselves required to communicate in the course of 1t certaln geaners
information which we could not previovsly have [oreseen would be needed.
But 1f vyou are 1like me, you dre kidding yourself to pretend that mosi of
the Informaiion that vyou find vyourself conveying in Al
interactions 1s stuil whose need could not nave been [oress
that could not be far better and more eiliclenily conveyed

Time and again, I find myself saying to mysell: "This 1

s
ol studentis Iin {our hours with whom I've gone Uhrough an in
considerations that enter into the declsion wnether to put
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of factual detail into a pleading or into & supporting atifl
got to remember to discuss Lhls subject in one ol the early class
next year, or to put more about it into the written materials.”
again I forget to do that, let alone step back, review my noies
supervxsor' 11 sessions, and systematically ldentify thlngs tnat kee
coming up in them which could be better dealt with in a diiferesi lescll
format. I should do this, and we all should. In the snurt run, 1 Kiow we
don't have the Lime to do il; buil  ln the long run, the fact 1s thai we
don't have the time not to do it.

Another prime candidate for excision from the supervisorlial inter
the planning and critiquing of the student's performance in rel

latlvely
routine matters that do not involve significant issues of cholore ‘E{Z{J.li
a weighing of considerations -- matters like the handling ol documernis oo
the techniqgues for impeaching a wiitness with a prior slatement el iy.wi,

or the rudiments of framing a questlon sequence in an
interview, or structuring the opening of an initial int
client. Where the application of generalisatlons on these sul
particular circumstances oi an individual situation
significant issues of choice requiring a welghing of conslder:
of course it is grist for the mill oif the supervisorial il
otherwise the subjects can be better ltaugnt and learned
am not advocating their discussion in the absiract, j

academic class. There are plenty of concrete, coll
teaching them. For example, when your subject is

sequence of lnterview questions, all students in the
common simulation exercise; the performance of one
student in a prior year) can pe taped; and tie tape c:
the whole class In a seminar format. We are now developl;
which will allow us to teach muciih of thils stull by intersd
exercises, such as the one that Frank Bress has jusit produced dealiing wi
trial objectlons. We need to be creaitlve in our methods Dol we o :
to be ruthless in weeding out o0i the supervisorial lntersciion overyih
that can be taught in more cost-eificient clinical formzts,

My third candidate {or elimination f{rom the scope o0i ¢l
supervisorial teaching is remedial writing. I find I do a2 grea: d=al
this. Once again, 1 want o dis t ino’ui sh between devotl Lzm SUDE Y L0

time to working with students on writing problems tnat involve cho
a strategic nature, and the devotlon of supervisorial Lime Lo k..
students for the purpose of improving thelr Dbasic writling
teaching them the rudiments o0if cegritalin kinds ol legal wril
writing about facts, or the drafting of executory documents. Studying
writing as a means of studying the thinking that needs to go into wolit.o:
particularly the process of thinking through what to write and Low ﬁn
write it in order to further the goals which a particular plece ol wrll :
is designed to achieve and to minimize the risks that writing entalls,
often an appropriate {ocus for the supervisorial method ol teaching.

editing and conferencing our students' writing simply to nelp them polisin
thelir style, refine thelr syntax, even ilmprove thelr loglc, seems o i
squander our scarce resources, All of our law schools have ofher
than clinical courses f{or {eaching writling skills: Ilrst-yezar leg:oi-
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writing programs, writing seminars and individoal directed reseacsch, low

reviews and journdr‘, mooi  courit, and so L[orith. [f these are not doiny
thelr jobs, we cliniclans «ws members ol the faculty of an Institution
responsible for the students' overall legal educatlion may wantl

them out. We can do this in a varlety of ways, {rom making suggesi
giving advice, and providing feedback to the persons who design

the school's writing programs, to assisting them to restructures

those programs along lines that draw upon clinical models buit need
taught by clinicians. But whether or not we try or succeed 10 !
other folks to do their job of teaching basic writing skills betier,
a very different business -- and a bad business, I suoggest —-— 1
undertake to remedy the studenits' lack of rudimentary writing
devoting our own clinical supervisorizl time o remedial
instruction.

In the same vein, my fourth candidate for elimination [rom

supervisorial clinical teaching is substantive legal amaiys". :
after all, is  what our acacemic colleagues do; they do it weli =
thoroughly; and they do a great deal of it. It is perviectly = SN
for wus to focus on the integration ol substantive legal @ N
planning and declislionmaking -- to analyze the law as one of the el s

to be considered in solving « problem when ous [ocus s Che meihodo
vroblem-solving. But [ think thait we too often get seduc
inherent interest of legal issues, and slide Into 'wndl““inu

sort of analytic exercises 1n our supervisory interacition:s Cth s iudds
that we might conduct 1f we were teaching an qacademic seminar. e oo
be on guard against this tendency, to maintalin an inflexivle losistencs Lo
sticking to what supervisorial teaching can and should unlqguely oo o

to our students' legal education. That ls not, I suggesit, more
he logic of substantive legal rules.

ifttih, T ithink that we also need Lo prune out some oL ULiwe mose wdv o
skills trzining that we du. Tt ls nice Lo teach studenis Lo plan oomo
litigation, to cross-examine expert wltnesses, and so (or
hardly a rewarding use ol our time. Teaching less  advand

these skills, so that the students graduate {rom law s<‘oc
practice with the capaclily to begiln the process ol aocquiring experie :
helping them to develop insightful, byKLmellt technriques tor learinl.ay

increasingliy from that experlience; and JHLULDQ Lhem Lo deveiop oo
understanding of general modes ol thinkling whilcil caa  dccomnmnod

increasing levels of complexlity and reilinement when thiey need hese
and are ripe to acquire tnem, is a f[ar pelter use of our tlme. «
students graduate with highly advanced skills in one asea, purchases =i
the cost of time which might nave been spent 1n makling them more efiective
iearners although less accomplished practitioners in & wider ran v
areas, they will be slow to develop experitise beyond the iLavel
narrow area that we have deveioped in them. The wiser course lIs Lo
them, not the most expert practicing lawyers we can; and then Lo lesuve L
to thelr experience in praciice to make experis ol them in the [uwllness of
time.

Let me end with a word Lo those 0! you who believe {irmiy thal Inteasive,
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individualized student supervision lis the heart of clinical fexchls
am one oL vyou. I believe thai supervision is the heart of cl
teaching. My message tonight is not to cul that heart out. Rather,
ro ease the strain on that heart by coansidering very carelu

Q

. e numbers
of bodily functions that we ask it to support, and eliminating those thal
overtax it needlessly. If we do this, supervision will live = fol longer,

and so will we all.
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