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Ogilvy: . . . one to you.  I give the tape to a secretary who actually prepares a transcript.  

So we will eventually have transcripts and tapes on file . . . 

 

 

Goldberger: Interesting. 

 

 

Ogilvy: . . . scholars and researchers to look at. And I don’t know if you were in Montreal 

a couple of years ago.  But I have actually done about 50, 55 of these now.  And 

the first bunch that we did -- probably the first 30 -- I took clips from a number of 

them.  And wove together with some photographs and other materials that we 

came across and produced kind of an early history of clinical legal education, late 

1800s up to the early sixties when it really began.  And it was a lot of fun.  And 

we have ideas for storyboards of a couple of more of these. 

 

One of the things that I’m asking people is if they did participate in any of the early 

conferences and what their recollections were.  But if you don’t, then that’s not 

something we need to worry about.  I wanna hear about your experiences, your 
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clinics. Alright.  How’s your sound John?  Alright.  Let’s roll. David.  

Welcome.  Thank you very much for coming. 

 

 

Goldberger: Thank you for the invitation. 

 

 

Ogilvy: What was your first experience with clinical legal education? 

 

 

Goldberger: My first experience I suppose, in reality, was being at the University of Chicago as 

a student when the clinic really was something I looked at from a distance and said 

this is nothing that the school has any respect for, and it doesn’t seem to be doing 

much.  Because it was essentially an arm of the local legal aid -- pre legal services  

-- program.  And saying gee, they really ought to be doing something more than 

this. 

 

But then after that I graduated from law school and worked for a total of 11 years 

for the American Civil Liberties Union -- two years for legal services in the middle 

of all of that -- and then decided that education, in particularly clinical education, 

was what was needed because different students have different learning styles.  

And I was one of those different students.  And learning with the opportunity to 
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do is something that I thought was critical to education. 

 

 

Ogilvy: What year did you graduate from law school? 

 

 

Goldberger: 1967.  I graduated in the same class with Gary Palm. 

 

 

Ogilvy: And you didn’t participate in the clinic? 

 

 

Goldberger: I did not. 

 

 

Ogilvy: What was your opinion of it? 

 

 

Goldberger: Well, it just seemed to be out there someplace.  It wasn’t really where the action 

was.  They were doing divorce cases and didn’t seem to . . .  I mean, it wasn’t a 

member of the faculty that was running it.  It was just someone that had been sent 

down by the local legal services.  And I just said nope!  That’s not where it’s at. 
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Ogilvy: And your first job then after graduation was with the ACLU? 

 

 

Goldberger: Yeah.  Went to the ACLU for ‘67 to about ‘73.  

 

 

Ogilvy: In Chicago? 

 

 

Goldberger: Yeah.  And then left and returned to the ACLU in ‘75 til 1980 when I went into 

clinical . . . when I went into teaching because Ohio State was a tenure track position 

with teaching traditional courses and clinical courses in the same year. 

 

 

Ogilvy: Tell me a little bit about your experiences with the ACLU. 

 

 

Goldberger: Well, the most notable one was that I was lead counsel in the Skokie case so that I 

got to do some very high profile, high impact litigation.  I worked police brutality 

cases, a whole range of civil rights cases, and worked with people like Gary Palm, 
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who at the time was working for a private law firm, and who became a volunteer 

ACLU attorney as I recall.  And I think it was a police brutality case.  Many years 

have passed since then, so I can’t remember sharply.  But it was an opportunity 

for me to learn litigation, which I hadn’t learned in law school.  During some of 

that time after my graduation the University of Chicago still did not seem too 

concerned about clinical education from what I could tell.  They seemed more 

firmly committed to it once they hired Gary Palm.  However, the first work that I 

did was with some legal services lawyers in the Chicago area who kind of broke 

me in -- taking my first depositions, drafting my first complaints and so forth -- and 

I basically learned by the seat of my pants.  So that’s no way to learn.  I mean 

you basically learn at the expense of your clients.  And that was why clinical 

education very quickly became something I said, if I leave the ACLU -- which I 

finally decided to do -- that’s what I’d like to do. 

 

 

Ogilvy: How many attorneys were in the ACLU office? 

 

 

Goldberger: It varied through the years.  Anywhere from two . . . I suppose we went up to four 

at one time.  Four or five.  But it depended on how much money was available. 

 

 



 

 
-6- 

Ogilvy: And did the two or four lawyers do most of the litigation?  Or was that sort of 

volunteer? 

 

 

Goldberger: It varied depending on the lawyer.  One lawyer did most of the litigation.  And 

they  had what they called at that time “The Ghetto Project,” which was working 

on brutality cases and so forth.  That was Kermit Coleman, and he largely did -- 

at least the individual cases -- himself.  And if there were civil rights cases, he’d 

farm those out.  My predecessors and I, and I think my successors, had a mix.  

We’d farm out some of the cases and then we’d do some of the cases ourselves.  

But they were generally section 1983 cases or appellate cases, something of that 

nature.  Or I suppose there’d be criminal defense cases where the charges were 

raised civil liberties issues . . . often First Amendment cases.  In Chicago, at the 

time, there were many protests and people were getting busted all of the time.  

These were a substantial part of my caseload.  There was a utility infielder kind of 

aspect of that work.  I became most familiar and comfortable with 1983 litigation, 

but we did some state court litigation and so forth. 

 

 

Ogilvy: What year was the Skokie case? 
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Goldberger: 1977 through ‘79, roughly.  And that was all ran in federal courts and state courts 

that was going on.  Actually, there were three or four different cases going on at 

the same time at one point. 

 

 

Ogilvy: Were you a popular figure? 

 

 

Goldberger: Not hardly.  No.  I suppose for a while I was the least popular lawyer, or among 

the least popular lawyers, in the city.  It really got some people mad.  But, 

ultimately, we prevailed and I think, in hindsight, a lot of folks are a lot more 

comfortable now with what we did now than they were at the time. 

 

 

Ogilvy: You did ACLU work and then went to legal aid for a while? 

 

 

Goldberger: For two years.  I had a difference with the Illinois ACLU executive director. This 

may kind of reflect on comments that we’re going to be talking in clinical 

education.  There was a difference that I had with the then Executive Director over 

whether or not we should handle right wing cases and clients as well as people with 

more progressive ideas.  And my view was we’d take ‘em all.  We don’t screen 
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based on clients’ ideologies.  And she wasn’t comfortable with that, so I decided 

to move over to legal services.  And then she left and I went back to the ACLU. 

Ogilvy: What were your legal services years? 

 

 

Goldberger: ‘73 to ‘75, and that was working with Legal Assistance Foundation of Chicago.  It 

did a lot of high impact litigation.  I was in the downtown office where the impact 

litigation was being done, and that was before the days that Congress really 

clamped down on legal services. 

 

 

Ogilvy: Anything, any case memorable from that period? 

 

 

Goldberger: I suppose the one that was most fascinating for me was a case in which we 

represented the Illinois Migrant Council against the Immigration and 

Nationalization Service.  I have to reconstruct some memories to put the pieces 

together to figure out where it all started.  There were really two cases.  The first 

case involved migrant workers, actually the Illinois Migrant Council, an 

organization that wanted to contact migrant farm workers to inform them of their 

rights and community resources to help them. Migrant Council employee were 

being kept away from migrant workers’ living quarters which owned by companies 
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that owned the farms where the migrants were employed.  The companies 

threatened the Migrant Council representatives with prosecution under Illinois 

trespass laws.  And for a while we thought we could beat them because we argued 

that the migrants’ living quarters on the company property were like a company 

town governed by the First Amendment.  And unfortunately, by the time we got 

to the Seventh Circuit, we were out of luck. Courts all over the country were holding 

that the property were the migrants were housed was completely private, so 

outsiders could be barred. 

 

Then there was the second case, which was related. I can’t remember how it started 

exactly.  It was a suit against the immigration and nationalization service for doing 

warrantless searches and seizures of migrant housing and factories employing large 

numbers of Latinos in a hunt for illegals.  What we stumbled into was the fact that 

the INS did not think it was bound by the Fourth Amendment, so it had no need to 

procure search warrants and could randomly question anyone that it wanted to.  

Once we got a preliminary injunction hearing going, we proved that during these 

warrantless raids, the border patrol would get migrant workers out of the beds in 

the middle of the night with flashlights to question them about their immigration 

status, and they were going into and searching facilities that they had no warrants 

for.  And we discovered that never in the history of the I.N.S. had there ever been 

a search warrant procured.  It was 1973 or ‘74, and we had Alva Pilliod on the 

stand.  He was the INS District Director, and I asked: “Well, when was the last 
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time the INS got a search warrant?”  I was expecting a date to establish that they 

didn’t have one for this raid.  And the answer was, “Never.”  And I said, “Oh my 

goodness.”  Do you know of any search warrant that the service has ever gotten 

for these kinds of raids anywhere in the United States?”  Answer: “No.”  So 

those were fun days, cause it was a class action among other things, which is now 

impossible with legal services.  I think that case caused the INS and its successor 

to promulgate a national policy requiring their agents to comply with the Fourth 

Amendment 

 

 

Ogilvy: And then you went back to the ACLU? 

 

 

Goldberger: Went back to the ACLU from ‘75 til about ‘80, and then moved into teaching from 

there. 

 

 

Ogilvy: What attracted you to teaching? 
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Goldberger: Well, I felt that it was an opportunity to teach students what I should have been 

taught in law school.  And I got very lucky.  I got offered a position at Ohio State 

where I could do that, and I’ve been there ever since. (Until I retired.) 

 

 

Ogilvy: Did you go through the hiring process? 

 

 

Goldberger: Yeah.  I went through the meat market (the AALS national hiring conference).  

And it was in 1979. I think the meat market was in ‘79.  The academy was much 

more accepting of the work that I’d done on behalf of the Nazis than a lot of the 

people at the Bar.  And I think that what I did is I just took the best offer in the 

marketplace.  And that was Ohio State because it was an offer with a tenure track 

position.  Ohio State had had in place for quite some time with a tenure track.  It 

was a dual track system, but you’d team teach the course with an untenured staff 

attorney.  But you were in the clinic.  There was no mistake about it.  In 1980, 

when I started, the presence of tenure track clinicians at Ohio State put its program 

a bit ahead of the curve. 

 

 

Ogilvy: What was the shape of the program at Ohio State when you arrived? 
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Goldberger: There were two . . .  There were civil clinics -- two semester long civil clinics -- 

and then two semester long criminal clinics -- criminal defense clinics -- when I 

first arrived.  One semester of the civil clinic was in the fall, and the next was in 

the spring.  The structure was similar for the criminal defense clinics.  And 

oftentimes, instead of a regular misdemeanor defense clinic, the law school would 

have a juvenile defense clinic.  And then as the program developed, we formulated 

a prosecution clinic. For OSU the was novel and  two of the people running the 

defense clinics opposed it simply because then we would be representing the wrong 

side. They felt the purpose of clinical education was to help the poor.  And that 

was where I got my first exposure to the debate within the clinical community about 

“What is our mission?”  And eventually we did set up that clinic, and now Ohio 

State has a criminal defense clinic -- limited to misdemeanors because it’s required 

by Ohio Supreme Court rule.  Under the applicable rule, law school student interns 

can’t represent felons.  They can represent misdemeanants.  But in the fall we 

have a prosecution clinic and in the Spring we have a criminal defense clinic.  And 

then the two civil clinics operate back-to-back.  But over time we added a juvenile 

clinic, which largely does (misdemeanor) defense work.  And then our current 

dean was one of the trailblazers in Alternative Dispute Resolution.  That’s Nancy 

Rogers.  And we have a fairly extensive mediation clinical program. 
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Ogilvy: When you started out, you came in to a tenure track position.  How were the other 

clinics staffed otherwise? 

 

 

Goldberger: Each course would be team taught by a tenure track person and a staff attorney.  

When I came they were supposed to be on three year contracts.  And I said, “Well, 

that’s crazy.”  And we finally got it to expand to five years.  And then we finally 

got the law school to turn a blind eye because there were all these university-wide 

rules limiting staff attorney appointments to a fixed number of year for fearthat 

open ended appointments would create facto tenure for staff attorneys and non-

tenure track teachers in other departments. Non-tenure track clinic appointments 

were therefore year-to-year contracts, but with the law school administration’s 

cooperation, rules were ignored and the appointments were no longer for a fixed 

term.  They became indefinite.  Now we’re catching up.  We are now in the 

process of turning those positions into clinical professor positions, which basically, 

under university rules, you’d have renewable five year-interval contracts.  I don’t 

think there would be much of . . .  There shouldn’t be much turnover once we get 

settled and going.  Although we found that working with a tenure track person and 

a non-tenure track person sometimes gets complicated. It’s a complex working 

relationship.  And when the relationship between the two team players works, it’s 

a happy marriage.  On occasion when it doesn’t work, that’s a problem.  Which 

really goes to the question as to whether that’s the ideal prototype.  On the other 
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hand, all clinician are full-fledged members of the faculty and the three-year-and-

out approach is gone.  But if we had two tenure track people in each clinic, as far 

as I’m concerned, that would be fine. But I don’t think we could get automatic 

conversion of clinical track positions to tenure track through the faculty. 

 

 

Ogilvy: And so the current policy is that there are usually two people in each clinic, one is 

tenure track. 

 

 

Goldberger: Yeah.  And marginally separate responsibilities.  A tenure track person is 

supposedly responsible for a lot of the substantive aspects of the course.  Where 

the non-tenure track person is supervising the court work.  In fact, it’s up to each 

team how they structure it.  Most of the other teachers use that model.  In my 

clinic, I like to litigate.  And I also feel that it’s a heavy load for the staff attorney, 

so that I’m in the courts as well. 

 

 

Ogilvy: When you started, you went into the civil or the criminal clinic? 

 

 

Goldberger: Civil. 
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Ogilvy: Civil.  And what kinds of cases were you doing? 

 

 

Goldberger: Basically what we’re doing now.  It’s a mix.  Some big ones, some little ones.  

My attitude has been that civil clinic should basically expose students to what a 

general practice might look like -- try to get some of this and some of that.  We 

don’t charge, and we’re able to get the cases that we really like and yet have some 

variety to them in terms of coverage. 

 

 

Ogilvy: How many students do you supervise? 

 

 

Goldberger: Well, we have 16 . . . an average of 16 students per clinic.  Although some clinics 

will be under subscribed.  Others will be oversubscribed.  Teachers in the 

criminal clinic have generally been willing to run with more than 16 students in a 

course, which I think is a little much, but it’s what they want to do.  So my attitude 

is if it works, let the faculty assigned to each clinic decide. 

 

 

Ogilvy: And how many cases would each student or team of students . . . 
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Goldberger: We’d team up with two students to a case, and we’d try to get each student assigned 

to two cases, or more depending on what’s going on.  And what we’ve done is that 

we’ve had mock trials at the end of the clinic just because, with semester long 

clinics lots of times, the cases settle or they go on into the next semester.  And the 

feeling has been that it really is important for the students to get up on their feet at 

some time during the course.  And if they don’t in the normal work of their case, 

then we’ll give them a mock opportunity.  Now many of them have already taken 

trial practice or will take it in the future.  My attitude is it’s a primer.  It’s like 

chicken soup.  A little bit more wouldn’t hurt. 

 

 

Ogilvy: When you came in 1980, had Ohio State had a history of clinical education? 

 

 

Goldberger: Yes.  I was told that it was one of the older clinical programs around.  They could 

trace it back into the ‘30s.  The model that we’re working with, which on the 

whole I think is thoroughly progressive depending on the terms of the spectrum of 

the clinics because you do have tenure for some of your clinical faculty.  I’m not 

sure when that model was put in place.  It was several years before I came.  I 

would guess in the mid-70s.  But Ohio State, I think, in that respect, while it didn’t 
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carry the flag very visibly, was headed in the right direction.  And when I first 

went into teaching, it was one of the the most promising program configurations 

that I could find anywhere.  That’s what interested me as a possible hire.  I would 

guess that there were some schools, particularly out on the West Coast, and then 

some in Washington, D.C. that were working with a similar kind of a model, or 

perhaps were completely tenure track back then.  But there were precious few in 

the midwest that tenured you to the faculty. 

 

 

Ogilvy: So you dropped into this situation in 1980.  How did you know how you were 

going to teach? 

 

 

Goldberger: Well, that was . . .  That’s interesting.  That’s a question that I hadn’t really 

thought about.  I mean I just knew where I wanted to go.  I think in 1973 or 1974, 

I was lucky enough to be able to go to a four week NITA teaching program out in 

Boulder, Colorado, and I began to get a sense of . . . I watched what the instructors 

were doing there, and they were good.  I mean I worked with some really fine 

instructors, one of whom actually helped me get into teaching ultimately. 

 

 

Ogilvy: Who was that? 
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Goldberger: Then District Judge Prentice Marshall, who was on the faculty at the University of 

Illinois.  He’d left one of the big firms in Chicago and gone on to the faculty at 

the University of Illinois teaching Evidence, if I recall.  But that started to give me 

an idea.  Plus working with attorneys at the ACLU -- setting up teams, working 

on teams -- gave me a feel as to how I learn because I learned in that way.  I didn’t 

learn in a classroom.  And so I tried to replicate some of the things that I saw.  So 

as a result, I’ve never really felt terribly strongly that there’s any particular way, 

because students are going to learn based on their own learning styles.  We took 

the approach that if the student showed he or she really could take on a lot of 

responsibility, the student got it.  If they could only take on major responsibility, 

I’m talking about really significant responsibility -- if they could take a dominant 

role and the case suited that, they’d go with it.  If on the other hand the student 

was unsure of himself or really didn’t have the native skills, we worked with them 

and worked them into it.  So it was by feel.  What’s going to work for this 

student, isn’t what necessarily works for the next student. 

 

 

Ogilvy: Did you use your own materials?  Did you use published materials? 
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Goldberger: We put together our own materials, basically, for those clinics. 

 

 

Ogilvy: What did they consist of? 

 

 

Goldberger: A description of what we’re gonna do, and then an edited version of critical or very 

important ethical rules just to make sure that students were properly oriented.  Plus 

model pretrial pleadings, and model motions.  In addition, we would use a trial 

practice text.  And now we’ve added to that pre-trial text.  One of the big 

questions now is whether we’re trying to make them read too much.  But it started 

with the trial practice text and then moved to include the pre trial-text.  My own 

preference is to cover both pretrial and trial practice. 

 

 

Ogilvy: Other than the case supervision and the case work that they do, what sort of 

instruction is provided?  And has it changed over time? 

 

 

Goldberger: It’s evolved.  The classroom consists of case discussions so that the students are 

presenting and talking about the cases.  In addition, each class focuses on a 

separate element, or part of, or stage of litigation -- from complaint drafting to 

discovery to acting cross-examination, handling of exhibits and so forth so that 
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we’re operating on two planes at the same time.  One, as I said, is a  focus on 

pre-trial and trial litigation, and the other is handling of live cases. 

 

 

Ogilvy: And you meet with the student team members how often? 

 

 

Goldberger: We have four hours of class each week plus the scheduled meetings with individual 

teams or students depending on what the case assignments look like.  We’ve done 

a  bit of supplementing.  I’ve found that at times when -- particularly when a 

student’s case becomes dormant -- I mean, things just go cold on him, we have 

worked out an arrangement with the local probate court -- which is the court that 

handles mental commitment cases -- so that we can basically represent clients in 

mental commitment cases. So we’ve got a little packet for them now for mental 

commitment cases.  We can say, okay.  Things are quiet for you in your assigned 

cases. So you’re going to do a mental commitment case.  And we get the case 

assigned on Monday, and it goes on Wednesday, or assigned on Wednesday, and it 

goes on Friday.  By state law, that’s just how it operates. 

Ogilvy: And what do the students do? 

 

 

Goldberger: They basically . . .  They do the case.  I mean in those cases, we prepare them to 

do the argument, the direct, if there is a direct, and then the cross and the closing.  
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And they love it.  And you always end up with . . . often end up with the debate 

after the student has interviewed a client that’s really off the chart, should we really 

represent this guy?  This guy really needs to be in the hospital.  And so you end 

up with the inevitable discussion, “Are we the judge or are we the attorney?”  For 

some students it’s been a real heartache for them to realize that they have to fight 

to get this guy out, even though they don’t think he ought to be out.  To which, of 

course, the instructors feel it’s the best possible discipline. 

 

 

Ogilvy: You said that you did a mix of big cases or long term cases and small cases. 

 

 

Goldberger: Right. 

 

 

Ogilvy: Over this, now almost 23 year history, right . . . are there cases that stand out in 

your mind? 

 

 

Goldberger: Well, one went to the U.S. Supreme Court. 
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Ogilvy: Tell me about that. 

 

 

Goldberger: It came in and the students worked on it.  I argued it.  The Supreme Court doesn’t 

permit legal interns to appear in its cases.  A lawyer had just lost a case in the Ohio 

Supreme Court.  The McIntyre case.  It was McIntyre v. Ohio Elections 

Commission in which this lady had been fined $50 for handing out an election 

leaflets without putting her name and address on them. And I knew about Tally v. 

California.  And the original lawyer said, “Well, I’m kind of in over my head and 

I’ve lost all the way up.  Would you guys take a look at it?”  And it ended up on 

my desk.  And I said, “I think we got a winner here.”  And I think it must have 

been . . . it was a fall clinic.  Two students were assigned to drafting and they 

worked with me, because student writing is not always who you like.  In fact, one 

of those students is now a staff attorney in the clinic.  She was superb.  But they 

did the first drafts of the cert petition, and we worked it into final shape, and the 

court granted certiorari.  And during the following summer, I worked with 

students and we filed motions and we prepared the briefs that went to the Supreme 

Court. 

 

 

Ogilvy: What year are we talking about? 
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Goldberger: I think it’s ‘91 at this point.  Ninety-one or ninety-three.  I’d have to go back and  

take a look.  And one student bailed us out.  We knew the client had cancer at 

the time, and she died.  And the state made a motion to dismiss the case on grounds 

of witness.  And I said, “Gee.  It’s looking pretty moot to me, but we’ve gotta 

find a way to keep it alive.”  And I was also working in conjunction with the 

ACLU because I had remained active, and the national legal director said, “I think 

the case is over.”  And I said, “Well, we’re not done yet.”  And the student came 

up with a case on all fours that basically I found was amazing. A United States 

Supreme Court case out of Ohio held that when there’s a civil fine in a quasi 

criminal case like ours was, the obligation to pay to pay the fine moves to the estate 

when the party dies.  And, therefore, the case wasn’t moot.  Before my clinic 

student found the Supreme Court case, I just couldn’t believe the case would 

survive the mootness challenge.  And that was the highest visibility case, I think.  

Currently, the clinic is defending a federal statute protecting prison inmates’ right 

to free exercise of religion. I never thought I’d  be defending the constitutionality 

of a federal statute because I’ve been a civil rights lawyer who usually challenges 

to constitutionality of statutes. But we’re currently defending the constitutionality 

of the Religious Land Use and Institutionalized Persons Act.  It’s the first time 

I’ve ever defended the constitutionality of a statute in my life.  And again, students 

have played a very big role in putting that case together. 

 

 

Ogilvy: Who’s your plaintiff? 
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Goldberger: One is a Wicca.  Another is a Satanist.  And there’s a class action involving a 

group of inmates that call themselves Asatrus  The State Department of 

Corrections contends that they are basically white racists who are using religion as 

their vehicle, to which we say, “Okay.  You have an opportunity to prove that in 

court, we don’t think that’s what the evidence will show.”  But the statute in the 

meantime has got to be defended.  So it’s in the 6th Circuit right now.  My 

understanding is that a same statute was upheld in the 9th Circuit, and maybe 

through a law school clinical program.  I can’t tell ya. 

 

 

Ogilvy: How did you get these clients? 

 

 

Goldberger: God knows.  I think they wrote in.  I know it.  I remember now.  We were 

called by a magistrate judge who essentially said, “No.  This case ought to settle.”  

I think this was the case.  It ought to settle.  This was before the _____ went into 

effect, because there certainly ought to be some way to resolve it.  And got into it, 

and of course, it turned out to be just a fight to the bitter end.  And that’s what’s 

been going on for years. 

 

Ogilvy: I want to go back to the other case.  You actually argued in the Supreme Court? 
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Goldberger: Yes. 

 

 

Ogilvy: Is that the first argument? 

 

 

Goldberger: Well, it was the first argument.  In the Skokie case, we had won 5 to 4, but it was 

on the papers.  And we didn’t know the court was going to the reach the merits.  

So we won without ever getting a chance to argue.  And this time we got to argue 

it. 

 

 

Ogilvy: How was the experience? 

 

 

Goldberger: That was breathtaking. 

 

 

Ogilvy: Tell me a little bit. 
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Goldberger: Well, I mean at the time, I had been warned by the dean, the then dean of the law 

school, Frank Beytagh, who’d worked for the Office of the Solicitor before he went 

into legal education.  And he said, “They are going to put lumps on you, and you 

just have to be prepared for it.”  And I just said, “Yes, yes, Frank.  I’ve argued 

cases before.  I understand what you mean.”  Well, I got up, and before the first 

sentence was out of my mouth, they were all over me.  And I thought I was just 

getting destroyed.  So it wasn’t exactly at the time an upper.  I mean, no matter 

what answer I gave them, there was another question and more skepticism.  We 

ultimately won 7 to 2 as I recall.  But it was just as the dean had predicted.  I 

came out with lumps.  I don’t think to the outsider it was apparent that I thought I 

was getting pummeled.  But um . . . 

 

 

Ogilvy: But all the preparation you did over the summer had not prepared you? 

 

 

Goldberger: Well it prepared me for the questions.  I knew the answers.  I knew what to 

answer. But it hadn’t prepared me for the psychological experience of really not 

being able to satisfy the questioner.  I mean, no matter what I said, it didn’t seem 

that they were happy about it.  But it turned out that the opinion pretty much 

tracked our brief.  And I said, “Well, that goes to show you.”  It’s kind of like 

the old adage in law school.  If you feel you did terribly on an exam, you probably 



 

 
-27- 

did okay. 

 

 

Ogilvy: Are you anxious to go back? 

 

 

Goldberger: That’d be fun.  I mean, this case that I’ve just told you about could get us back up 

there.  Although, it’s going up now in districts all over the country.  So it’s hard 

to say who will get it. And the students love working on those cases. 

 

 

Ogilvy: Why do you think that is? 

 

 

Goldberger: Well I think it’s because they want to be where the action is.  I think it’s very 

important for them.  And I think those are the things that stick to their ribs, when 

they get out of law school.   I think that none of the folks teaching the substantive 

courses sometimes don’t fully grasp the importance of hands on experience. 
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Our former president, who was dean at the University of West Virginia Law School, 

and then he became president of, ultimately, our university, and that was at 

Vanderbilt.  He wrote an article proposing that legal education should be more 

like medical education. 

 

 

Ogilvy: Who was that? 

 

 

Goldberger: Gordon Gee. 

 

 

Ogilvy: Okay. 

 

 

Goldberger: And basically he’s right, and I think that’s where the clinical movement, for the 

most part, is coming from.  I mean, there are other themes, but the idea that you 

graduate from medical school having taken care of patients, but you can graduate 

from law school not knowing where the courtroom door is and what to do once you 

step in the courtroom is just still unfathomable. 
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Ogilvy: Given the history and the expense, do you see any change at all? 

 

 

Goldberger: You mean in the attitude of the . . . ?  In our law school, gradually . . .  You have 

to remember, I came into a program where tenure was part of the mix to start with.  

And I think they’re committed to it.  The next ten years will tell.  At the same 

time, our law school has been very ambitious and the quality of the faculty has 

improved and so forth.  But bringing in more academic stars, I think, has been 

more of a priority than clinical education. For the first time, I’ve seen some of the 

questioning that I associate with some of the schools that were more aware of 

clinical education.  I think as you get people who are more successful academics 

than the traditional courses, you get the question of, “Well how important is that 

stuff that they’ll learn after they get out of here anyway?”  But I don’t believe that 

view is taken wholesale. A growing percentage of traditional faculty members are 

recognizing the importance of clinical education.   And I think now it’s a question 

of knocking down some more of the barriers and attitudes.  But I suppose every 

school’s got them. 

 

 

Ogilvy: Sounds like a parallel to your situation.  You’re getting the hard questions, but 

you’re still seeing increasing support for clinical education. 
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Goldberger: Yes.  We’re doing fine.  I think we’re doing fine.  But that’s a credit to the 

traditional faculty.  And I think that we, on the other hand now, have to take 

another problem. We clinicians have not, as a part of the academy, have not 

adequately grappled with the questions of what is our relationship to legal 

education.  For example, most of my writing has been on First Amendment area.  

I was a First Amendment lawyer coming in.  And one of the other folks in the 

program, Lou Jacobs, whose been around even longer than I have on the tenure 

track, and who’s, in fact, retiring at the end of this year, has done his writing in 

employment law area.  I’ve done most of my writing in the First Amendment area.  

And when we had an AALS site inspection, the question was raised as to why Lou 

and I weren’t writing more in the clinical area.  And I said, “That’s not the right 

question.”  You really shouldn’t have that kind of a separate academic cubicle for 

clinicians. Our scholarship shouldn’t be limited to writing about clinical education. 

And I think that we may unwittingly be fostering some of that.  At least, if those 

are the questions that are being asked, it may be time for us to take another look at 

whether or not we’re helping reinforce the separation between the two parts of legal 

education. 

 

 

Ogilvy: What percentage of students at Ohio Statewould come through the clinic? 
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Goldberger: At this point, if you include the mediation program, we’ve got to be getting close 

to 60% of the class.  On the other hand, if you’d take a step back, that’s ridiculous.  

It should be a required course.  I mean, it’s not going to happen, but if you count 

our mediation clinics, we still have half or more of the graduating class that have 

clinical exposure of some kind now.  Still, you’re not preparing people for 

litigation if they’re going through mediation clinics, and you’re not preparing them 

for alternative dispute resolution if they’re going through litigation clinics.  And 

so there are varied clinical experiences. Different from what I understand to be 

going on, for example, at New Mexico, where everyone goes through the traditional 

litigation clinic. 

 

 

Ogilvy: Over the years, you’ve seen a lot of students.  Any students stand out? 

 

 

Goldberger: I think a lot of them do.  We keep track of some of them.  One of my former 

students is now my colleague as a staff attorney.  I don’t think any of them have 

achieved kind of fame. But that is not our goal They’ve gone out and most of my 

students that I can think of have gone out into practice for the most part, and they’ve 

kept touch.  But it’s not like one is sitting on the Court of Appeals or anything like 

that.  And that, I think, is what makes it special in a way, that you’re not really 

training the stars.  You’re training the people that are going to go out into the 
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trenches and hopefully do what you taught them to do. 

 

 

Ogilvy: Do most of the students stay in Ohio? 

 

 

Goldberger: I would guess.  Now it’s a statistic I really don’t know.  Most of them stay in 

Ohio, but some go all over the place.  And we have kids that are prosecutors out 

in California.  One student, as I recall, was in the clinic who is now a prosecutor.  

I think there was one in the civil clinic in Arizona.  They’ve just kind of fanned 

out.  But we’re a good state law school.  I think a very good state law school I 

might say with pride.  But it’s not Michigan.  And we do get . . .  Some of our 

students are partners in the big firms downtown.  So we don’t just get students that 

are going into small practices.  A lot of them go into the public defender’s office 

or the like. 

 

 

Ogilvy: You mentioned earlier that when you tried to establish a prosecution clinic, there 

was some resistance among clinicians. 

 

 

Goldberger: Yeah. 
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Ogilvy: Can you tell a little bit about that? 

 

 

Goldberger: Well, it didn’t last for long because a prosecution clinic was a good idea.  But the 

sense was that we would be on the wrong side.  We should be helping people who 

need the help, and the prosecutor doesn’t need the help.  And therein lies the thing, 

the kind of tension in clinical education that has been in place since, I’m sure, before 

I came into teaching.  What is our primary role?  Are we primarily going to serve 

a service function?  Or are we primarily going to be teachers to teach students?  

Because if it’s primarily a service function where our job is to make the world a 

better place, whose tape measure are we going to use?  Shouldn’t our clinics be 

open to students that are interested in going into business practice or going into 

general practice where they’re going to become prosecutors as well as defense 

lawyers and poverty lawyers.  And the question has been resolved at our law 

school by just saying we try to make space for everybody. 

 

 

Goldberger: . . . I think everybody should feel free to come in, and we should be educating 

everybody.  And you’re not going to educate a conservative to want to stop the 

immigration service from making warrantless searches.  What we are going to do 

is teach them how to represent all sides, whether they personally agree with the 

client or not, and then teach them all litigation skills or other mediation skills, 
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alternative dispute resolution skills and the like. 

 

 

Ogilvy: Those are the questions that I have. 

 

 

Goldberger: Alright. 

 

 

Ogilvy: Is there anything that we haven’t touched? 

 

 

Goldberger: Nope. 

 

 

Ogilvy: Well thank you very much. 

 

 

Goldberger: Enjoyed it. 

 

 

Ogilvy: Enjoyed it.  Thank you. 

 


