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“Engines of the Ruling Party”
Political Correctness, 9/11, and the Politics of Culture

Robert A. Destro

Constitutional lawsuits are the stuff of power politics in America. The
Court may be, and usually is, above party politics and personal politics,
but the politics of power is a most important and delicate function, and
adjudication of litigation is its technique.

— Attorney General Robert H. Jackson (1941)!

“Cultural accountability” is a concept used in the business community to
describe an organizational culture in which “results-based leaders define
their roles in terms of practical action. They articulate what they want to
accomplish and thus make their agendas clear and meaningful to oth-
ers.”?

This paper will use the lens of “cultural accountability” to explore the
impact that the organizational culture of the Supreme Court of the United
States has had on the “cultural politics” of religion and race in the United
States since it decided Dred Scott v. Sandford? in 1857.

I have chosen the Court’s jurisprudence on race and religion for two
reasons. The first is that the Court’s messages about religion and race in
our own pluralistic, liberal democracy can accurately be described as “a
mess—both hopelessly confused and deeply contradictory.” *

The second is that the Court's “hopelessly confused and deeply
contradictory” messages about race and religion have created and sus-
tained a deeply entrenched political culture that made it possible for our
government to miss important clues about the gathering storm in the
Middle East, South Asia, and Africa prior to 9/11. In my view, the situa-
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tion has not improved. We seem unable or unwilling to take a hard look
at the ways in which our own cultural presuppositions about the role of
religion and ethnicity affect our foreign, development, and defense poli-
cies in these volatile regions.

“ Cultural accountability” is a useful organizing concept in this con-
text because it encourages us to look at the organizational culture of the
Court itself as a potential cause of the confusing and contradictory char-
acter of the case law. Judges who are “culturally accountable” strive to
“articulate what they want to accomplish and thus make their agendas
clear and meaningful to others.” They “define their roles in terms of
practical action” —the prompt resolution of the grievances pending be-
fore them —and view judicial leadership as simply their duty to “admin-
ister justice without respect to persons, and do equal right to the poor
and to the rich.”?

The bulk of this paper is an extended discussion of the role that the
organizational culture of the Supreme Court has played in the formation
of an American “religion of civility.” In keeping with that discussion, my
conclusion is that “the most fundamental challenge facing judiciaries in
liberal democracies” is the “counter-majoritarian difficulty” itself.® From
a cultural-accountability perspective, the judiciary serves either as “an
intermediate body between the people and the legislature in order,
among other things, to keep the latter within the limits assigned to their
authority,”” or it serves as an “Engine of the Ruling Party.”

“POLITICAL CORRECTNESS” AND CIVIL RELIGION IN A POST-9/11
ENVIRONMENT

There are two ways in which to understand the First Amendment’s com-
mand that “Congress shall make no law respecting an establishment of
religion”: (1) an “establishment of religion” is the public expression or
physical manifestation of individual or associational religious commit-
ments, including individual or communal prayer, worship, preaching
and teaching, the publication and distribution and use of sacred texts, or
the placement of sacred symbols; the formation and maintenance of relig-
ious associations such as churches, synagogues, mosques, religious
schools, charities, and mutual-benefit societies; and attempts by relig-
iously motivated individuals or associations to shape public policy or
civic culture; or (2) an “establishment of religion” is a group, that is, a
faction or group of factions who seek to use the power of the state to
control access to public space, programs, and funds for the sake of ad-
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vancing or protecting its interests, especially the major culture-forming
and political institutions of the community.

The case law since Everson v. Board of Education® was decided in 1947 is
clear: an “establishment of religion” is the public expression or physical
manifestation of individual or associational religious commitments:

The “establishment of religion” clause of the First Amendment means
at least this: Neither a state nor the Federal Government . . . can pass
laws which aid one religion, aid all religions, or prefer one religion
over another. Neither can force nor influence a person to go to or to
remain away from church against his will or force him to profess a
belief or disbelief in any religion. No person can be punished for enter-
taining or professing religious beliefs or disbeliefs, for church atten-
dance or non-attendance.’

The goal of this paper is to argue that “an establishment of religion” is
a group (or faction) whose point of view regarding religion (or lack there-
of) is, by operation of law or political convention, “politically correct.”10
A “structure of racism”!! is, by the same reasoning, a faction whose
points of view regarding the proper uses of race in polite society are, by
operation of law or political convention, “politically correct.”

I acknowledge at that outset that the concept of “political correctness”
is notoriously slippery, but its relationship to the qualifications clauses of
Articles I and II of the U.S. Constitution, 12 to the oath and test clauses of
Article VI, and to the citizenship clause of the Fourteenth Amendment is
as obvious as it is elementary. Read together, these and other equality
guarantees!'® were designed to ensure that all American citizens are
equally eligible to participate in the processes and programs of their
government. It is therefore the duty ' of those who wield the legislative,
executive, and judicial powers of the United States to take citizens as they
find them, religious and cultural differences notwithstanding.

POLITICAL CORRECTNESS, EQUAL CITIZENSHIP, AND THE
ESTABLISHMENT CLAUSE

Though there is no official “ruling class” that governs religious matters in
the United States, the Supreme Court does enforce a series of legal and
cultural norms that define the ways in which the members of a “polite,”
pluralistic society think and speak about controversial topics like religion
and race. Part and parcel of what sociologists have called the American
“civil religion,” 15 these norms seek to encourage social cohesiveness by
fostering conformity and political “safe-thinking.”

In a very helpful turn of phrase, John Murray Cuddihy referred to
these norms as the core doctrines of a “religion of civility” that, “under
cover of its prim title [it is], in its rites and practices, activist, aggrandiz-
ing, subversive, intrusive, [and] incivil.”1® Drawing on the experience of
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former president Jimmy Carter’s “encounter [with] the civil religion that
Americans, more and more, practice, whatever they profess,”1” Cuddihy
observes that:

This complex code of rites instructs us in the ways of being religiously
inoffensive, of giving “no offense,” of being religiously sensitive to relig-
ious differences. To be complexly aware of our religious appearances to
others is to practice the religion of civility. Thus, civil religion is the
social choreography of tolerance. It dances out an attitude. 18

EVERSON AND THE ORGANIZATIONAL CULTURE OF THE
SUPREME COURT OF THE UNITED STATES

“Managing Diversity”

This paper suggests that, when viewed through the lens of cultural
accountability, many of the Supreme Court’s most important substantive
due-process cases since Dred Scott v. Sandford!® are best understood as
efforts as efforts to “manage” diversity and social change by ensuring
that the nation’s most important culture-forming institutions are con-
trolled by factions whose attitudes are at least consistent with “the gener-
al sentiment of the community,” 20 if not with the views of “the thought-
ful part of the Nation.”?!

The Court’s establishment-clause cases fit squarely into this mold and
provide at least prima facie evidence of a pattern and practice of judicial
deference to the political power of factions whose views on race and
religion in the public sphere are consistent with the Court’s own view of
“the enlightened sentiment of mankind.”?2

The factional infighting within the Court in these cases also provides
prima facie evidence that the justices have been willing, for raisons d’état,
to subordinate the rights and duties of the litigants before them to the
interests of factions whose interests are at odds with those of the ag-
grieved parties who filed the cases. The available evidence thus supports
a charge that the Court has been (and remains) willing, as an institution,
to sacrifice liberty, political equality, and for that matter even pluralism
whenever acceptance of a litigant’s arguments might threaten a loss of
control of important culture-forming institutions like the public schools.

Based on outcomes and reasoning patterns, an “objective observer”??
of the Court’s decisions could rationally conclude that the Court’s view of
its own power to “manage diversity” is far broader than John Marshall’s
claim in Marbury v. Madison that “it is emphatically the province and
duty of the judicial department to say what the law is.”?* In case after
case, the Court has claimed the power to strike “sensible balances” be-
tween and among the interests of the competing factions that are in-
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volved in these cases as litigants, as amici curiae, or as political factions
seeking to defend a hard-won political victory.?

The Cultural Politics of the Court’s Establishment Clause Jurisprudence

If we assume, for purposes of this discussion, that an “establishment
of religion” is a group of people having sufficient political power to im-
pose its views about the “proper” relationship of religion and religious
believers to the political culture, our analysis of establishment-clause
cases would be much more focused than it is today. We would not need
to concern ourselves with “three-pronged” tests,?¢ or need to use our
tape measures to establish the distances between creches, Santa Clauses,
plastic reindeer, and other “seasonal” trappings that have become so
ubiquitous in community “holiday displays.”?” Nor would we need to
worry about the reaction of hypothetical “objective observers” hiking in
the Mojave Desert?® or strolling in the Capitol Square in Columbus,
Ohio,? for fear that they might perceive an implicit message of govern-
ment “endorsement” of religion if they see a public display of a large
Latin cross and learn that it rests on public property.

If a faction can be defined as “a number of citizens, whether amount-
ing to a majority or a minority of the whole, who are united and actuated
by some common impulse of passion, or of interest, adversed to the
rights of other citizens, or to the permanent and aggregate interests of the
community,”3" we would focus almost exclusively on the intended be-
haviors of those who are making the rules. We would also be intensely inter-
ested in learning about the process by which the rules were developed,
their application in practice, and especially the outcomes of the policies
they make and enforce. All of this information would be useful to deter-
mine the intent behind the rules promulgated (or “found”) and to learn
whether or not the rule imposed actually operates in practice to promote
equality of citizenship. We would not be concerned at all about the be-
liefs, affiliations, or actions of private citizens seeking equal access to
public programs, opportunities, funds, or spaces.

Once we take this step, there is no going back. For the first time since
1947, we can see clearly that the Supreme Court’s establishment-clause
jurisprudence is not about the relationship “between church and state” at
all. It is about “the politics of power” that Justice Jackson mentioned in
the quote at the beginning of this paper. So too is “the most celebrated
footnote in constitutional law,”3! footnote 4 of United States v. Carolene
Products Co.%2

At least four generations of American lawyers and judges have been
taught that the Supreme Court of the United States has a unique obliga-
tion to “particular religious, or national, or racial minorities.” They also
assume that the Court should not hesitate to intervene on their behalf
whenever it appears the majority culture harbors “prejudice against dis-
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crete and insular minorities . . . which tends seriously to curtail the opera-
tion of those political processes ordinarily to be relied upon to protect
minorities.” 33

One does not question “politically correct” assumptions such as these.
They are part and parcel of the often subtle, but culturally coercive, influ-
ence of the “legal establishment” on “the intellectual framework of law
and the legal profession.” Dean Roger Cramton’s important article, The
Ordinary Religion of the Law School Classroom,3* describes the process as
follows:

A sophisticated observer of the typical classroom in most American
law schools would hear a variety of views, and see many differing
methods. But he could also detect certain fundamental value assump-
tions unconsciously presupposed by most faculty and student partici-
pants. This intellectual framework is almost never openly articulated,
but it lurks behind what is said and done. As Whitehead noted, funda-
mental assumptions “appear so obvious that people do not know what
they are assuming because no other way of putting things has ever
occurred to them.” Occasionally, cardinal tenets of this normally unar-
ticulated value system are stated in a fashion suggesting that they are
the common framework of the entire discipline. The process of social-
ization by which a law student becomes a lawyer involves the identifi-
cation and acceptance of these accepted truths about law and lawyer-
ing. . .. The “ordinary religion of the law school classroom,” of course,
serves as a shorthand expression for this value system. . . . It includes
not only the more or less articulated value systems of law teachers but
also the unarticulated value assumptions communicated to students by
example or by teaching methods, by what is not taught, and by the
student culture of law schools.%

And thus, we lawyers are taught that the Carolene Products footnote is
a “great and modern charter for ordering the relation between judges and
other agencies of government.”3¢ We simply internalize Bruce Acker-
man’s view that the Court’s declaration should be viewed as a “constitu-
tional moment” in which “the ideals of the [New Deal’s] victorious acti-
vist Democracy serve as a primary foundation for constitutional rights in
the United States.” 37

But when we put those assumptions on the table, and view them
through the lens of factional power politics, our famous footnote and the
Court’s establishment-clause jurisprudence looks more like a power grab,
during which the Court rewrote the power equation drawn by the First
and Fourteenth Amendments to support a claim of judicial authority38 to
manage nearly every type of “diversity” that academics can devise: ra-
cial,® political, 40 religious,*! gender,*? social, 3 socioeconomic,* and cul-
tural. 4
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The only way to know for certain is to examine the evidence. We
must, as Judge John T. Noonan Jr. observes, “immerse ourselves in histo-

ry”:

“A page of history is worth a volume of logic.” “The life of the law has
not been logic but experience.” These two axioms of Holmes—always
given lip service by law schools but rarely taken seriously in academic
milieus where the arts of logic flourish—are here, if anywhere, the keys
of understanding. It is not only a matter of grasping the intentions of
the Founding Fathers (a necessity if our national notion of a written
Constitution as bedrock is to have validity.) It is also a matter of empa-
thetically appropriating the experience that undergirds the constitu-
tional principles of free exercise and no establishment. The experience
that made the law is capturable only through history. To know the
price other systems have exacted, to know the prize we have, we must
immerse ourselves in history. 40

Everson and the Politics of Diversity Management

As always, the devil is in the details. In this field, as in so many others,
it is the exception that proves the rule.

We must therefore examine how the Court’s concern for “minorities”
since 1937 expresses itself in the case law. It should come as no surprise
that much of our understanding of the First Amendment*” “in general” —
and of the role of civil-rights laws “in particular” —is framed by our
concern for those who dissent, by word or deed, from the “conventional
wisdom,” (or zeitgeist) of the community. Because they are dissenters,
those who refuse to accept “traditional” moral, social, or cultural norms
have come to rely on the courts as the primary forum in which to seek
redress of their grievances.

Whether the issue is flag-burning, 48 profanity within the public spaces
of a courthouse,*’ the in-your-face Evangelical message of the itinerant
missionary,® the publication of classified or sensitive data that will em-
barrass or indict the powers-that-be,%! or the below-the-radar organizing
of those who seek to “speak truth to power,”5? the Court’s speech and
press cases focus—quite rightly —on the task of ensuring that individuals
who set themselves apart have equal access to the public spaces, to the
public forum, to public employment, and to public benefits, whether act-
ing alone or in coalition with their like-minded, fellow citizens.53

The Court’s jurisprudence of the religion clauses is different. Though
its free-exercise-clause cases have long insisted that public officials owe at
least the same duty to accommodate religiously motivated individuals
and institutions as they owe to others,? the Supreme Court’s establish-
ment-clause cases start from a very different premise: that the rights of
religious dissenters are best protected by an activist court that strives to
preserve the “secular” character of public spaces, programs, or benefits
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by excluding anything (or anyone) with a religiously identifiable charac-
ter.%

A page of this history is indeed worth a volume of logic. Before 1947,
the Supreme Court had addressed the meaning of the ban on laws “re-
specting an establishment of religion” on only two occasions. In both
cases, the Court refused to exclude identifiably religious institutions from
participating in public programs or benefits.>

If the Bill of Rights is really about the protection of “minorities,” how-
ever, the Supreme Court’s first post-1937 foray into establishment-clause
analysis should have been easy. Catholics were unquestionably a “minor-
ity” in the United States in 1947, and there was a long and well-docu-
mented history of discrimination against Catholics, both generally and in
public schools.

From the Civil War onward, “Catholics in many parts of the Northeast
and Midwest opened a campaign to eliminate the Protestant tinge that
Bible-reading gave to the public schools, [and] to secure for their own
parochial schools a share of the funds that the states were providing for
education.”% The response to this campaign was a classic example of
factional power politics.

Control of the schools became a galvanizing issue in the 1876 presi-
dential campaign, with both Rutherford B. Hayes and Ulysses S. Grant
railing against the nefarious plot by Catholics and others to destroy the
ideal of “of a good common school education, unmixed with sectarian,
pagan or atheistical dogmas.”58 In 1875, Grant and James G. Blaine, an-
other potential candidate in the 1876 election, proposed a constitutional
amendment, as did Senator Henry W. Blair of New Hampshire in 1888.
Had they been adopted, either of these amendments would have ensured
that control the publicly funded educational environment in schools re-
mained safely in the hands of those who would ensure that they pro-
vided for “the education of all the children living [in every state], be-
tween the ages of six and sixteen years, inclusive, in the common
branches of knowledge, and in virtue, morality, and the principles of the
Christian religion.”

The culture war continued into the early part of the twentieth century.
In the early 1920s, the state of Oregon attempted to close all private
schools,® arguing that “sectarian” schools were a “pretext” to divide
“our children . . . based upon money, creed or social status . . . into
antagonistic groups, there to absorb the narrow views of life, as they are
taught.” 6!

Arch Everson, the plaintiff in Everson v. Board of Education, appears to
have shared those views. In 1942, Everson challenged a town resolution
authorizing reimbursements for bus fares paid by parents to send their
children to public and private high schools in Trenton. He did not object
to the payments to parents whose children attended public schools but
only to those made to parents who had chosen Catholic schools.
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In order to understand the legal and cultural dimensions of the case,
one must first examine the New Jersey statute that authorized the pay-
ments:

Whenever in any district there are children living remote from any
schoolhouse, the board of education of the district may make rules and
contracts for the transportation of such children to and from school,
including the transportation of school children to and from school oth-
er than a public school, except such school as is operated for profit in
whole or in part.©2

As originally drafted, the New Jersey law applied only to “school-
houses” operated by the public schools. A 1941 amendment broadened
its coverage to include any schoolhouse and any child attending nonprof-
it, private schools.® Because Ewing Township, New Jersey (a suburb of
Trenton), had no high school at the time, it was inevitable that all of the
township’s children would be commuting into Trenton to attend high
school. The only question was: who would pay the bill?

On September 21, 1942, the Ewing Township trustees adopted the
following resolution:

The Transportation Committ. [sic] recommended the Transportation of
Pupils of Ewing to the Trenton High and Pennington High and Trenton
Catholic schools, by way of public carriers as in recent years. On Mo-
tion of Mr. R. Ryan, seconded by Mr. French, the same was adopted. %+

The record in Everson does not tell us much about the factional politics
that led to the adoption of this resolution by the township trustees, but it
certainly does tell us about the factions who opposed it. Even though
Trenton High was a public school and Pennington High was affiliated
with the Methodist Episcopal Church,® Mr. Everson told the Supreme
Court that:

All of the said schools are Roman Catholic Parochial Schools in the City
of Trenton, and religion is taught as part of the curricula in each of said
schools. A priest of the Catholic Church is the Superintendent of said
schools. %

Stripped to its essentials, Everson’s claim was that the establishment
clause makes parents and children ineligible to participate in publicly
funded educational programs unless they submit to state control of their
entire educational experience. This was so, he argued, because “the
courts of this country have been unanimous in prohibiting a use of public
funds to pay, directly or indirectly, tuition fees of pupils in private or
sectarian schools.” ¢

More to the point of this book was his cultural argument: education,
he argued, is a purely “private enterprise” if it is “not under the control of
the town authorities.” 68
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Everson lost this particular battle, but it is arguable that he won the
first and most important rhetorical battle of the ongoing culture war over
factional control of funds for education. The principle he espoused —that
public financial support necessarily requires that government control the
curriculum and textbook content, teacher perspective, and the physical
and social environment of the school—has become one of those “funda-
mental assumptions [that] ‘appear so obvious that people do not know
what they are assuming because no other way of putting things has ever
occurred to them.”” % It would take fifty years for the Court to permit any
tax funds to be used in elementary and secondary schools that are not
controlled by the government.” The battle rages on.

Everson and the Culture of the Public-School Classroom

By this point in the discussion, it should be obvious that any concern
for “discrimination” against “minorities” has disappeared from the anal-
ysis altogether. The issue is one of factional control of the schools. Justice
Robert Jackson’s dissent in Everson hits the cultural nail on the head:

It is no exaggeration to say that the whole historic conflict in tempo-
ral policy between the Catholic Church and non-Catholics comes to a
focus in their respective school policies. The Roman Catholic Church,
counseled by experience in many ages and many lands and with all
sorts and conditions of men, takes what, from the viewpoint of its own
progress and the success of its mission, is a wise estimate of the impor-
tance of education to religion. It does not leave the individual to pick
up religion by chance. It relies on early and indelible indoctrination in
the faith and order of the Church by the word and example of persons
consecrated to the task.

Our public school, if not a product of Protestantism, at least is more
consistent with it than with the Catholic culture and scheme of values.
It is a relatively recent development dating from about 1840. It is orga-
nized on the premise that secular education can be isolated from all religious
teaching so that the school can inculcate all needed temporal knowledge and
also maintain a strict and lofty neutrality as to religion. The assumption is
that after the individual has been instructed in worldly wisdom he will
be better fitted to choose his religion. Whether such a disjunction is
possible, and if possible whether it is wise, are questions I need not try
to answer.”!

The history of education in the United States thus shows, beyond a
reasonable doubt, that political control of the schools has always been
understood to be the primary means by which the state shapes the accul-
turation of children. When the private-school parents sought the assis-
tance of the Ewing Township trustees, they unquestionably sought to
increase the cultural and religious pluralism available in publicly sup-
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ported education programs.”’? Rather than endorse the effort, the Court
gave notice that it would stop future efforts in their tracks.

The same pattern holds true in cases where the Court has immersed
itself in earnest discussions about the “proper” role of race in educational
programs. Viewed through a cultural lens, the Court’s commitment to
“managing” racial and cultural pluralism is even more obvious in racial-
discrimination cases than it is in religion cases. Like Everson, Brown v.
Board of Education I and II73 are about cultural control of the educational
environment. The damage done to Louise Brown and the other children
who were enrolled in the segregated public schools of Topeka, Kansas,
the District of Columbia, and elsewhere was serious enough to warrant
judicial intervention on their behalf but insufficient to warrant an imme-
diate remedy. Brown was filed in the district court in 1951.7# It was not
fully concluded for nearly forty-five years!”>

There is no need (and certainly not enough room) to multiply the
examples here, but the pattern is striking. In case after case, we see the
justices explicitly seeking to be “carriers of the set of traditional values
which command authority because they represent the aspirations of both
the elite and the rest of the population.” 7 Reading the cases through this
“cultural” lens also shows us the classic indicators of a cultural establish-
ment that seeks to be “essentially traditional and authoritative” as it in-
vokes the great principles that animated the founding generation, rather
than “coercive or authoritarian.””” The outcomes, however, tell a very
different story.

WILLFUL BLINDNESS: SUBTLE COERCION, “CIVIL RELIGION,”
AND POLITICAL CORRECTNESS

We now return to John Murray Cuddihy’s concept of a “religion of civil-
ity.” Is it true that the “civil religion” has morphed into a “complex code
of rites [that] instructs us in the ways of being religiously inoffensive, of
giving “no offense,” of being religiously sensitive to religious differ-
ences?” 78 It is. Consider the following situations and legal cases:

Nampa Classical Academy v. Goesling

The State of Idaho has adopted a series of curriculum content stan-
dards for grades 6-9 that require, among other things, that “students in
World History and Civilization explain the rise of human civilization,
trace how natural resources and technological advances have shaped hu-
man civilization, build an understanding of the cultural and social devel-
opment of human civilization, and identify the role of religion in the
development of human civilization.”” The following goals were spec-
ified:
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Goal 1.9: Identify the role of religion in the development of human
civilization.

Objective(s): By the end of World History and Civilization, the stu-
dent will be able to:

6-9.WHC.1.9.1 Explain the relationship between
religion and the peoples’
understanding of the natural world.
(462.07¢)

6-9.WHC.1.9.2 Explain how religion shaped the
development of Western civilization.
(462.07a)

6-9.WHC.1.9.3 Discuss how religion influenced social
behavior and created social order.
(462.07b)

6-9.WHC.1.94 Describe why different religious beliefs
were sources of conflict.

Objective(s): By the end of World History and Civilization, the stu-
dent will be able to:

6-9.WHC.5.1.1 Explain common reasons and
consequences for the breakdown of
order among nation-states, such as
conflicts about national interests,
ethnicity, and religion; competition for
resources and territory; the absence of
effective means to enforce international
law80

It has also adopted content standards for high-school students in the
humanities. The “interdisciplinary” standards for grades 9-12 include the
following:

Objective(s): By the end of high school, the student will be able to:

9-121221 Analyze an artifact or idea and debate
its meaning in the context of its societal
values.

9-12.1.2.2.2 Describe the influence of religion on

government, culture, artistic creation,
technological development, and/or
social conduct.

9-12.1.2.2.3 Discuss ways in which the arts and
humanities both break through and
create class barriers.

9-12.1.2.2.4 Discuss the significance of artworks in
a society.81
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From 2008 to 2010, the Nampa Classical Academy (NCA) was a not-
for-profit charter school incorporated under the laws of the state of Ida-
ho. Its curriculum was structured in a “classical, liberal arts format, and
focuses its study not on textbooks but rather on primary sources as a
method of educating its students.” Teachers at NCA utilized a variety of
original/primary source documents for teaching their courses. These pri-
mary sources included both secular and religious materials such as the
Bible, Koran, the Book of Mormon, the Hadith, the classics of Greek and
Norse mythology, and other classics. NCA’s staff believed that they
could better teach students about a wide variety of subjects by using
primary-source documents.

The Idaho Board of Education approved NCA'’s charter petition in
September 2008. In July 2009, however, a complaint was lodged with the
commission alleging that, under the Idaho Constitution, the Bible and
other sacred texts could not be used as part of NCA’s curriculum. The
United States Court of Appeals for the Ninth Circuit affirmed a district
court ruling that the state of Idaho could revoke the school’s charter
because the use of “sectarian” books “would allow religion into the cur-
riculum of the public schools.” 82

Idaho public-school teachers may not, therefore, assign readings from
the Qur’an, the Bible, the Book of Mormon, or any other primary relig-
ious text, even as “literature,” and Idaho public-school children cannot
learn (in school at least) from primary sources® about how any religious
tradition perceives important questions.

The Pakistan Madrasa Project

The United States government purchases and distributes Pashto, Dari,
and Urdu copies of the Qur’an for use as teaching materials in Pakistani
madrasas.? It also pays for “teacher training and capacity-building pro-
grams that promote curricular and pedagogical enhancement, with a
strong emphasis on religious tolerance, human rights, conflict resolution,
and critical thinking skills.” The program is considered by its sponsors to
be a very successful means of teaching often-illiterate teachers and chil-
dren how to read and a very effective way of providing them with an
understanding of how Islam deals with basic questions of human rights,
religious pluralism, and the laws of war.

Christian Legal Society Chapter, University of California,
Hastings College of Law v. Martinez

The University of California’s Hastings College of Law® has a nondis-
crimination policy that forbids “legally impermissible, arbitrary or unrea-
sonable discriminatory practices,” including unlawful discrimination “on
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the basis of race, color, religion, national origin, ancestry, disability, age,
sex or sexual orientation.” 8¢ In accordance with this policy, Hastings re-
quires all student organizations, including religious groups, to have an
“open” membership policy. Under this policy, “all registered student
organizations must allow any student to participate, become a member,
or seek leadership positions in the organization, regardless of status or
beliefs.” 87

The Christian Legal Society (CLS) “is a membership organization of
Christian attorneys, judges, paralegals, law students, and other legal pro-
fessionals dedicated to serving Jesus Christ through the practice of law,
defense of religious freedom, and provision of legal aid to the needy.” 88 It
requires its members to sign a “Statement of Faith” assenting to the relig-
ious teachings that define the group® and affirm its “Community Life
Statement” that requires its members to “renounce unbiblical attitudes,
including . . . unjust prejudice such as that based on race, sex, ethnicity,
appearance, disability, or socio-economic status” and “unbiblical behav-
iors, including deception, malicious speech, drunkenness, drug abuse,
stealing, cheating, and other immoral conduct such as using pornogra-
phy and engaging in sexual relations other than within a marriage be-
tween one man and one woman.”" When an organization of Christian
law students at Hastings decided to affiliate with CLS, and sought recog-
nition as a “Registered Student Organization,” the law school denied
their application on the grounds that it went against the school’s “all-
comers” policy, which it enforced because “it brings together individuals
with diverse backgrounds and beliefs, encourages tolerance, cooperation,
and learning among students.” !

Fisher v. University of Texas at Austin

The University of Texas at Austin has a two-tiered admissions poli-
cy.?? Under Texas law, students in the top 10 percent of their high-school
graduating classes are admitted if they meet certain academic require-
ments.? Students who do not qualify for admission under the Top Ten
Percent Law are selected on the basis of two factors: an admissions index
(AI), which includes standardized test scores, class rank, and high-school
curriculum, and a personal achievement index (PAI), which includes an
“holistic review of an applicant’s leadership qualities; extracurricular ac-
tivities; awards/honors; work experience; service to school or commu-
nity; and special circumstances.” %

Among the factors considered in the PAI are race and other “diver-
sity” measures, a practice that, according to the university, “permits the
consideration of diversity within racial groups” and increases the poten-
tial that students chosen using race as a factor will serve as “’bridge[s]” in
promoting cross-racial understanding, as well as in breaking down racial
stereotypes.” %
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A RELIGION OF CIVILITY?

What do the last four cases have in common? The most obvious answer is
that each arises in a school, an institution whose mission is to transmit
knowledge, develop skills, and shape the values of its students. Control-
ling them is a high priority for any community that seeks to maintain its
language, faith, values, and culture.

In each case reported here, administrators and faculty have made val-
ue judgments about the content and perspective of education they will
provide to their students. They have developed lesson plans that will
convey and develop a working knowledge of the material, and, like all
serious teachers, they seek as best they can to control the environment in
which the lessons are to be modeled and practiced.

Nampa Classical Academy and the Pakistani madrasa project are thus
struggles about control of the content of the curriculum and the perspec-
tives from which that content will be considered. Fisher and Christian
Legal Society are about control of the educational environment. Read to-
gether, they are current examples of an ongoing factional power struggle
over control of the nation’s major culture-forming institutions.

The Supreme Court of the United States has claimed nearly complete
jurisdiction to resolve these issues since 1947. From Justice Robert Jack-
son’s concurrence in Everson v. Board of Education® through Justice Elena
Kagan’s dissenting opinion in Arizona School Tuition Organization v.
Winn,% a majority of the justices and the majority of academic and politi-
cal commentators have essentially viewed the establishment clause as a
device by which “the thoughtful part of the Nation” can maintain control
over the major culture-forming institutions of American society.

There is real cognitive dissonance here. The Court has held that the
“heart of liberty is the right to define one’s own concept of existence, of
meaning, of the universe, and of the mystery of human life” and that
“beliefs about these matters could not define the attributes of personhood
were they formed under compulsion of the State.”® Public education is,
according to the Court, a controlled environment in which neither teach-
ers nor students can assert First Amendment claims that conflict with the
school’s decisions regarding content, perspective, materials, or environ-
ment.”® Why, then, is it legitimate to require as a matter of constitutional
doctrine that publicly funded educational institutions must scrub the edu-
cational environment of religious ideas? The only conceivable answer is
that views rooted in scriptural truth-claims will inevitably offend or in-
fluence those who do not share them or (worse) stunt the orderly devel-
opment of the person.100

The outcomes in CLS, Fisher, and Nampa Classical Academy are perfect-
ly consistent with a reading of the establishment clause that authorizes
the Court to continue its ongoing experiment with diversity manage-
ment, the sine qua non of which appears to be a policy that excludes
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religious messages and any citizen-believers who take them seriously
enough to bear witness to their truth by word or deed.

The Pakistani madrasa project is the exception that proves the rule.
Congress, like the teachers at the Nampa Classical Academy, takes relig-
ion and religious beliefs very seriously and requires the federal govern-
ment to take religious believers as it finds them. For Congress, the choice
was clear: either educate illiterate Muslim youth about a peaceful inter-
pretation of the Qur’an, or leave them to be recruited as child soldiers by
extremists who will teach them that it requires the slaughter of innocents.

If the judge chooses to follow the conventional wisdom expressed in
Justice Jackson’s words in Everson above, he or she will rule that all pub-
licly funded education—even for the Taliban and their children—must be
organized “on the premise that secular education can be isolated from all
religious teaching so that the school can inculcate all needed temporal
knowledge and also maintain a strict and lofty neutrality as to religion.”
If the judge understands the true meaning of “diversity,” he or she will
abstain.

THE REAL WORLD IMPLICATIONS OF AMERICA’S “RELIGION OF
CIVILITY”

Let us now briefly consider two concrete examples: (1) the duty that
governments owe persons who form associations and (2) the duty that
governments, as associations of their citizens, owe to one another in the
sphere of public international law. As we consider these examples, we
assume, as Andreas Follesdal suggests, “that political authority must be
justified in terms of the effects on individuals” best interests, as units of
ultimate moral concern in the global order.” 101

In Domestic Affairs: Creating Comparative “Structural Burdens”

I begin this discussion of domestic affairs with James Madison’s ad-
monition, in The Federalist, No. 10, concerning the power of faction:

By a faction, I understand a number of citizens, whether amounting
to a majority or a minority of the whole, who are united and actuated
by some common impulse of passion, or of interest, adversed to the
rights of other citizens, or to the permanent and aggregate interests of
the community. . ..

The latent causes of faction are thus sown in the nature of man; and
we see them everywhere brought into different degrees of activity,
according to the different circumstances of civil society. A zeal for dif-
ferent opinions concerning religion, concerning government, and many
other points, as well of speculation as of practice; an attachment to
different leaders ambitiously contending for pre-eminence and power;
or to persons of other descriptions whose fortunes have been interest-
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ing to the human passions, have, in turn, divided mankind into parties,
inflamed them with mutual animosity, and rendered them much more
disposed to vex and oppress each other than to co-operate for their
common good. So strong is this propensity of mankind to fall into
mutual animosities, that where no substantial occasion presents itself,
the most frivolous and fanciful distinctions have been sufficient to kin-
dle their unfriendly passions and excite their most violent conflicts. . . .
The regulation of these various and interfering interests forms the prin-
cipal task of modern legislation, and involves the spirit of party and
faction in the necessary and ordinary operations of the government. . . .

If a faction consists of less than a majority, relief is supplied by the
republican principle, which enables the majority to defeat its sinister
views by regular vote. It may clog the administration, it may convulse
the society; but it will be unable to execute and mask its violence under
the forms of the Constitution. When a majority is included in a faction,
the form of popular government, on the other hand, enables it to sacri-
fice to its ruling passion or interest both the public good and the rights
of other citizens. To secure the public good and private rights against
the danger of such a faction, and at the same time to preserve the spirit
and the form of popular government, is then the great object to which
our inquiries are directed. Let me add that it is the great desideratum
by which this form of government can be rescued from the opprobrium
under which it has so long labored, and be recommended to the esteem
and adoption of mankind. 102

If, as I suggest at the outset of this paper, “an establishment of relig-
ion” is a faction that uses its access to (or control of) political power to
manipulate the rules to advance its agenda, we should find some evi-
dence in constitutions, statutes, and case law. Just like the plaintiffs in
Schuette v. Coalition to Defend Affirmative Action and Immigrant Rights and
Fight for Equality by any Means Necessary (BAMN), 19 we would attempt to
show that the majority has used its power to create “a comparative struc-
tural burden” that makes it difficult, if not impossible, for factions that do
not share the majority’s view to accomplish their goals through ordinary
political channels.

I have already mentioned two examples. The first, and most obvious,
case in which an organized political faction that includes the majority
created “a comparative structural burden” is found in the Blaine Amend-
ments enshrined in thirty-seven state constitutions.!% These amend-
ments—one of which (Idaho’s) was involved in the Nampa Classical Acad-
emy case—sought to ensure that the Protestant majority would control
not only the curriculum and environment of the public schools but also
the funding streams that ensure that elementary and secondary students
are educated at public expense.

The case law since Everson v. Board of Education is the second example.
By 1947, the year in which Everson was decided, Catholics had reached
what cultural sociologists call a “critical mass” in several states that did
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not have Blaine Amendments, including New York, New Jersey, Penn-
sylvania, and Ohio. Everson and its progeny changed the rules, convert-
ing an ordinary political question (viz., concerning which schools shall be
funded) into a constitutional question that requires the Court to examine
the content, perspective, and environment of schools to ensure that there
is no impermissible “sectarian” content.

By this measure, the Court’s decision to permit taxpayer standing in
Flast v. Cohenl% is more of the same. In establishment-clause cases, the
Court had long practiced what Judge Guido Calabresi of the United
States Court of Appeals for the Second Circuit once called “a form of
affirmative action” in favor of some, but not all, religious dissenters. 100

The example on which I focus in this section, however, is the recent
battle within the Supreme Court of the United States over the First
Amendment rights of associations.

It is often forgotten that nation-states are, themselves, political associ-
ations. In Aristotle’s conception, the polis is not only composed of house-
holds and villages, but also it is “fundamentally comprised of individual
citizens (politai), formed into a self-sufficing unity.” 107

The United States Constitution proceeds from the same assumptions.
Its famous Preamble “We, the People of the United States” begins with
the collective pronoun, “We,” a reference to a collection of individual
citizens—“the People” —who have formed themselves to “a self-sufficing
unity” of communities: the several states, whose union is “the United
States.” The phrase refers not to the citizens of a unitary nation-state but
rather to the citizens of the several states whose civil and political rights
and obligations are defined, first and foremost, by the constitutions and
laws of the states “in which they reside.” 198

In article after article, the United States Constitution affirms not only
the importance and integrity of the states themselves!?® but also the need
to protect the “lesser,” “foundational” communities that exist within their
boundaries, whether formed by contract, 1'% commercial enterprise, ! re-
ligion, 12 or politics. 3 But the words of those provisions are almost nev-
er unpacked in light of the language and structure of the Constitution
itself.114 They are construed, instead, to authorize a massive transfer of
power from the states and the Congress to the branch of the federal
government that has, over time, been least responsive to the needs and
demands of these “foundational” communities: the Supreme Court of the
United States. 115

It should come as no surprise, therefore, that one of the most heated,
current, constitutional controversies in recent years arose in 2010, when
the Court held in the Citizens United case that nonprofit corporations
(and, by implication, political parties) have the same First Amendment
right to unfettered political speech as individuals and for-profit media
corporations. 116 It arose again during the Court’s 2013 term in Burwell v.
Hobby Lobby Stores, Inc. and Comnestoga Specialty Wood Products v. Bur-
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well, 117 in which the U.S. government argued that associations of citizens
forfeit the protections of the Religious Freedom Restoration Act (RFRA)
when they organize as “for profit” corporations.

While the specific issue in the Citizens United case was whether the
federal government could assert the “corrupting” influence of corporate
spending as its justification for banning the distribution of a video that
was critical of then senator Hillary Clinton,'® and the issue in Hobby
Lobby was whether the federal government may compel the owners of a
closely held corporation to contribute to the cost of certain birth-control
devices and drugs (i.e., those which are abortifacient), the underlying
conceptual issue is fairly simple: do individuals lose their right to consti-
tutional and statutory protections for their liberty and quality when they
organize themselves as a corporation? In both the Citizens United and the
Hobby Lobby cases, the Court said “no.” Both cases have provoked a sense
of political outrage so intense and so sustained that we need an analytical
model with sufficient candlepower to illuminate every nook and cranny
of the controversy.

Madison’s brilliant defense of the concept of separation of powers in
The Federalist, No. 51 is that analytical model:

If men were angels, . . . neither external nor internal controls on govern-
ment would be necessary. In framing a government which is to be
administered by men over men, the great difficulty lies in this: you
must first enable the government to control the governed; and in the
next place oblige it to control itself. . . . This policy of supplying, by
opposite and rival interests, the defect of better motives, might be
traced through the whole system of human affairs, private as well as
public.119

Abraham Kuyper’s concept of “sphere sovereignty”120 makes the point
explicitly. With the concept of sphere sovereignty, Kuyper in effect
argues for the separation of powers, not primarily within government,
but across the entire society:

God established institutions of various kinds, and to each of these He
awarded a certain measure of power. He thus divided the power that
He had available for distribution. He did not give all his power to one
single institution but gave to every one of these institutions the power
that coincided with its nature and calling. 12!

Kuyper’s observation that, “God . . . gave to every one of these institu-
tions the power that coincided with its nature and calling” 12> shows us where
to begin: with the basic unit of the polis, the individual citizen as person
and as elector.

And it is here that we can see the wisdom of Patrick McKinley Bren-
nan’s observation that “the modern mind must resist, as [Luigi] Taparelli
[D’Azeglio] did, the philosophical prejudice according to which only in-
dividual rational substances, but not groups or societies, are the subject of
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right and of rights.” 123 Why? Because a philosophical or political orienta-
tion that denies the social nature of human beings is inconsistent with the
very concept of human rights.

Human beings are, by nature, social. Our formation as persons, citi-
zens, and electors is accomplished in close association with others: par-
ents, siblings, extended family, friends, teachers, and mentors, to name
only a few. So too is the expression of our most sincerely held opinions
about faith, politics, economics, and one another. Each of the freedoms
guaranteed by the First Amendment presupposes a social context in
which it can be enjoyed. Without that social context, they are meaningless
words on a page.

Citizens who elect to organize themselves as an association do so
because joint effort is conducive to attaining their otherwise-lawful pur-
poses. They understand that associations create complex webs of person-
al relationships and that these relationships are dynamic. A community
emerges from that interaction, with its own organizational identity, with
its own “original rights of self-governance,” 12* and becomes a constituent
part of the larger community —the polis. Jonathan Chaplin’s essay “Sub-
sidiarity and Social Pluralism” 1% correctly suggests that state interven-
tion in the internal decision making of private associations is legitimate
only insofar as it is designed to protect the rights that the members of the
association have given themselves to participate in its self-governance. 126

By starting with the individual constituents who create and sustain
the “lesser” communities of the polis, we can see why the federal govern-
ment was so committed to its argument in Citizens United that association-
al “expenditures [must] reflect actual public support for the political ide-
as [they] espouse.”1?” Prior restraints come in many guises. In essence,
the government’s claim was that unless the members of an association
can prove to the satisfaction of a government agency (or bureaucrat) that
a majority of the public supports the political ideas they espouse, they are
free to talk among themselves, but are forbidden to spend money collec-
tively to share that message with the rest of us.

In Foreign Affairs

In a post-9/11 environment, America’s “religion of civility” is not only
unrealistic—it is dangerous. Does it affect our behavior? The record of the
State Department, CIA, FBI, and Department of Justice, both prior to 9/11
and since, makes it abundantly clear that it does.

Let us begin the sorry tale with the sociological framework in which
this debate takes place. As sociologist Peter Berger puts it, the world
today is “as furiously religious as it ever was, and in some places more so
than ever.” 128 Dr. Thomas F. Farr, former head of the State Department’s
Office of International Religious Freedom, observes:
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The reappearance of public religion on the world stage has complex
implications. Religion has both bolstered and undermined stable self-
government. It has advanced political reform and human rights but
also induced irrationality, persecution, extremism, and terrorism. Radi-
cal Islam may dominate the headlines, but the importance of religion is
hardly confined to Muslim-majority countries or the Muslim diaspora.
An explosion of religious devotion among Chinese citizens increasing-
ly worries communist officials. Religious ideas and actors affect the fate
of democracy in Russia, relations between the nuclear powers India
and Pakistan, and the consolidation of democracy in Latin America.
Even in Western Europe—which has seen itself as a laboratory for
secularization—religion, in the form of Islam and pockets of Christian
revival, simply will not go away.12?

Nor, I might add, will the believers who are fueling the resurgence of

public religion, either on the world stage or here in the United States.
Neither of these factions is much inclined to pretend or act in a way that
is designed to convey the impression that beliefs about God, religious
duty, and the role of religion in public life simply “do not matter much.”

Nor should they so pretend. The late professor Harry Kalven observes
that the “religion clauses’ of the First Amendment have provided the
basis for ‘a first great principle of consensus,” which is that ‘In America,
there is no heresy, no blasphemy.”” 130 The Supreme Court of the United
States makes much the same point:

Freedom to differ is not limited to things that do not matter much.
That would be a mere shadow of freedom. The test of its substance is
the right to differ as to things that touch the heart of the existing order.

If there is any fixed star in our constitutional constellation, it is that
no official, high or petty, can prescribe what shall be orthodox in poli-
tics, nationalism, religion, or other matters of opinion, or force citizens
to confess by word or act their faith therein. If there are any circum-
stances which permit an exception, they do not now occur to us. 13!

The Court’s establishment-clause jurisprudence, however, stands as a
stark exception to its lofty prose. It is one thing to use the free-exercise
clause to accommodate “discrete and insular minorities” whose “free-
dom to differ” does not “matter much” in the Court’s view of the cosmic
scheme of things.!32 It is quite another when “the right to differ as to
things that touch the heart of the existing order” is asserted by religious
groups with real political power and the motivation to use it to change
important aspects of that “existing order.” 133

In these cases, the First Amendment analysis is quite different, and the
reasoning is much like of a late “Citizen of Philadelphia,” who con-
demned such exclusionary devices as those used by “a ruling party to
entrap and punish such people as they suppose inimical to them-
selves.” 134 Justice Jackson’s description of the role that constitutional liti-
gation plays in this process, quoted at the outset of this paper, is worth
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repeating here: “The politics of power is a most important and delicate
function, and adjudication of litigation is its technique.”

Consider now the outcomes that flow from the “organizational cul-
ture” of political correctness created by the Court’s jurisprudence on re-
ligion and race. The following well-documented examples should suffice
for present purposes:

1. The State Department and the CIA “missed” the Islamic Revolution
in Iran.1%

2. FBI headquarters ignored warnings of field reports about the pres-
ence of the 9/11 bombers, one of whom wanted to learn how to fly
big jets but did not care about learning how to land them.1% It also
banished its highly decorated and highest-rated Arabic-speaking
agent, Bassem Youssef, to a detail that would not allow him to use
his Arabic-language skills to parse the ramblings of the now-de-
ceased Osama bin Laden. His colleagues feared that he and other
Arabic speakers were Muslims. 137

3. Our foreign intelligence and diplomatic services were quite late to
the party when the “Arab Spring” broke out in early 2011 but
know little to nothing about the religious dynamics of Egypt at
precisely the point when that knowledge would have made a dif-
ference.138 Reports from Cairo indicated that our diplomats alien-
ated key reformers because we backed the Muslim Brotherhood’s
efforts to take control.13

4. In 2007, two senior U.S. officials fretted aloud that State Depart-
ment support for Norwegian efforts to create and sustain a Council
of Religious Institutions of the Holy Land that includes the leaders
of all of that war-torn region’s religious groups would not only
violate the establishment clause but also cause great angst among
the leaders of America’s own faith communities. 140

Question: what is wrong here? Hint: consider the culture of the institutions
that educate and socialize American diplomats. Answer: as recently as
early January 2013, a distinguished former ambassador, who must, for
present purposes, remain nameless, remarked that our State Department
is “pathologically anti-clerical” and could not be counted upon to recog-
nize, much less to seize, opportunities to create and sustain significant
networks among religious leaders in the Middle East, North and sub-
Saharan Africa, and South Asia.

The reaction of a group of senior policy officials at the Pentagon in
December 2011 provided unequivocal confirmation of that ambassador’s
thesis: in their view, the principle of separation of church and state does
not permit the United States to deal with ayatollahs! And this is so, I
inquired, even if we need the signature of one such ayatollah to resolve
the nuclear standoff with Iran? They had not thought about the question.
Worse, they were in denial. In one memorable conversation, I was forced
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to take out a copy of the Iranian Constitution to “prove” to a key U.S.
government official that the supreme leader, rather than its president,
was Iran’s actual head of state.

“Official Washington” is not (as some people claim) “clueless.” It is
willfully blind.

With a few notable exceptions, the liberal and conservative political
commentators and pundits who are part and parcel of America’s foreign-
policy “establishment” are even further behind the curve. While they are
overjoyed at the prospect of democracy in the predominantly Muslim,
tribal societies of North Africa and the Middle East, and the more “pro-
gressive” among them remain fully committed to multiculturalism at
home, they seem culturally unable to break out of the cultural straight-
jacket in which they find themselves.

Like the FBI and CIA, they are missing important stories because the
subjects are religious—and thus culturally unfamiliar. Go look for the
stories that describe the importance of the political rift between the Mus-
lim Brotherhood and the Salafists. You will not find them in the “main-
stream” American press. Nor will you find many stories about the com-
plexities of the religious proxy war between Iran and Saudi Arabia going
on in Syria—a war that has Syrian Christians allied with Alawites, who
are supported by Iran, the Russian Orthodox Church, and Vladimir Pu-
tin. Did our policymakers learn nothing from what happened to the
Christians in Iraq who supported Saddam Hussein as “protection”
against Muslim extremists? Apparently, they did not. We appear to be
supporting some of those extremists.

These scenarios are depressingly familiar. In the years leading up to
World War II, senior diplomats described themselves as members of a
“Pretty Good Club.” 14! Like much of the “establishment” at the time, that
“club” had very distinct attitudes about religion, both here in the United
States and abroad. It was unquestionably anti-Semitic and anti-Catho-
lic.142

Are we repeating the same mistakes today —with equally lethal conse-
quences? We are, without a doubt.!43 Former secretary of state Hillary
Rodham Clinton was sufficiently concerned about the situation that she
ordered her staff to set up a process that would reshape the attitudes
about the role of religion in foreign policy held by the senior staff of her
own State Department and USAID. 144

It will take years. For the foreseeable future, the dominant worldview
that the Department of State, the Department of Defense, USAID, and the
intelligence community remains mired in is shaped by a judicial view of
the establishment clause that simply makes no sense, either at home or
abroad:

The response of U.S. diplomacy to the religious scaffolding that be-
strides the international order has been at best inconsistent and often
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incoherent. A recent study by the Center for Strategic and International
Studies concludes, “U.S. government officials are often reluctant to ad-
dress the issue of religion, whether in response to a secular U.S. legal
and political tradition . . . or simply because religion is perceived as too
complicated or sensitive. Current U.S. government frameworks for ap-
proaching religion are narrow, often approaching religions as proble-
matic or monolithic forces, overemphasizing a terrorism-focused anal-
ysis of Islam and sometimes marginalizing religion as a peripheral hu-
manitarian or cultural issue.” 143

The situation has been so bad at times that “a memorandum to the Secre-
tary of State [in the late 1990s] on the subject of religion was returned by a
senior official with a stern note saying that this was not an appropriate
subject for analysis.” 146

Such blindness has consequences. Without serious analysis, we as-
sume that the cultures into which we are attempting to insert our values
appreciate our efforts to convert them to our way of thinking about relig-
ion. Apparently our friends in the Middle East, South Asia, and Africa
did not get the memo that establishes, as a matter of human-rights law,
that the “heart of liberty is the right to define one’s own concept of exis-
tence, of meaning, of the universe, and of the mystery of human life.” 147
Perhaps they, too, believe that American funding should not be used to
replace their Islamic and tribal cultures with those that are less offensive
to our “tolerant” religious tastes.

Consider the recent reaction of those in other countries to the follow-
ing: “Attempts to ‘reach out’ to Muslim youth have often centered on
American pop music; a chair of the U.S. Broadcasting Board of Governors
once solemnly declared that the pop star Britney Spears ‘represents the
sounds of freedom.”” 8 In June, 2011,14° the United States Embassy in
Islamabad sponsored Pakistan’s “first ever gay, lesbian, bisexual and
transgender pride celebration.” 150

It should therefore come as no surprise that many religious and politi-
cal leaders in Eastern Europe, Central and South Asia, and Africa vehe-
mently oppose attempts by U.S. officials to transplant America’s secular
culture and values into their own. From the perspective of conservative,
religious, social, and political leaders who also want to manage the pace
of cultural change, America’s official policy is one of cultural and politi-
cal hegemony. Criticizing the United States at one of the rallies protesting
the above U.S. embassy’s efforts on behalf of Islamabad’s LGBT commu-
nity, Mohammad Hussain Mehnati, a leader of Pakistan’s Jamaat-e-Islami,
complains:

They have destroyed us physically, imposed the so-called war on ter-
rorism on us and now they have unleashed cultural terrorism on us.
This meeting shows [that] cruel America has unleashed a storm of
immoral values on our great Islamic values, which we’ll resist at all
costs. 151



“Engines of the Ruling Party”

Viewed from an “organizational culture” perspective, America’s crit-
ics are not too far off the mark. They are correct that many American
policy makers, experts, and journalists have no interest in Islam on its
own merits and that they consider it to be a threat to “American values”
and world peace. It would be so much easier if, as a third-grader once
said, they all spoke and thought as we do.

But they don’t. The fundamental assumptions of senior American offi-
cials, academics, and media experts “appear so obvious that people do
not know what they are assuming because no other way of putting things
has ever occurred to them.” Like little Louise Brown (the lead plaintiff in
Brown v. Board of Education) and the school kids in Everson who needed
bus fare get to school in Trenton, the citizens involved in these cases
hardly matter. Dr. Farr makes much the same point:

The persistent belief that religion is inherently emotive and irrational,
and thus opposed to modernity, precludes clear thinking about the
relationship between religion and democracy. Insufficient policy atten-
tion is paid to the work of social scientists, such as Brian Grim and
Roger Finke, that suggests religious freedom is linked to the well-being
of societies. Most U.S. officials were weaned on a strict separation-of-
church-and-state philosophy and simply resist thinking about religion
as a policy matter. . . . Although some U.S. actions in the realm of
religion may raise constitutional issues, the U.S. Constitution neither
mandates ignorance about religion nor proscribes its public practice. 152

CONCLUSION

This very cursory exploration of the utility of using a concept such as
“cultural accountability” to analyze a body of case law suggests two
potentially fruitful areas for multidisciplinary research.

The first is the need for a sustained, multidisciplinary examination of
the legal and cultural assumptions that support the Supreme Court’s case
law on race and religion. The second is a frank examination of who benefits
when the Court succumbs to the temptation to use litigation between
citizens to resolve broad cultural controversies . Hundreds of millions of
dollars have been spent on school desegregation cases, and hundreds of
millions more have redirected as a result of establishment-clause litiga-
tion. Trillions have been spent trying to pacify the Middle East, North
Africa, and South Asia. What did all that money buy and for whom? Cui

bono?
In the end, what we want to know is whether the rules judges

find in the Constitution are designed to foster equality of citizenship,
pluralism, and freedom for individuals and the associations they form
and whether they actually do so.1% We also want to know whether the
rules made and enforced by the judiciary are “neutral rules of general
applicability” 15 or
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whether they have the intended effect of helping political factions to
assert or maintain control over the nation’s culture-forming institutions:
schools, political associations, unions, fraternal organizations, churches,
and families.

It is safe to predict that the findings of well-designed outcome and
process evaluations of hotly contested constitutional cases and cultural
policies will not be popular. One does not lightly trespass into the pre-
cincts of those who are practicing the craft of cultural Realpolitik.15?

And thus, the conclusion is inescapable: the “most fundamental chal-
lenge facing judiciaries in liberal democracies” is the “counter-majoritar-
ian difficulty” itself.1% Judges are charged with the solemn duty to en-
sure that every citizen has an equal opportunity to participate in the
political, economic, social, and cultural life of the community. In accor-
dance with this view, we vest Supreme Court justices and federal appel-
late judges with enormous and largely unreviewable discretion, not be-
cause they represent the values and insights of “the thoughtful part of the
nation” 157 but rather because liberal democracies need impartial arbiters
who will “administer justice without respect to persons, and do equal
right to the poor and to the rich.” 158

I conclude with the same observation with which I began. From a
cultural-accountability perspective, the judiciary serves either as “an
intermediate body between the people and the legislature in order,
among other things, to keep the latter within the limits assigned to their
authority,”1% or it serves as an “Engine of the Ruling Party.”
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