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The contributors to this section try to move the discussion one step
beyond past decisions, 0 talk about how the law might well look in the future.
There are many questions to asle Are vouchers a «yenutral” activity? Does the
likely positive impact on parochial schools create the danger of “excessive
entanglement?” How much does the intent of the goverpment authority cre-
ating a voucher system matter? In particular, we will consider whether 2
school voucher program could be structured without violating traditional
principles of church-state separation, OF whether we should consider-chang-
ing traditional doctrine if it is not consonant with voucher schemes.

Tn short, we try to talk about both theory and practice, and to work out

what the limits of government assistance in this area might be.
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nities, benefits, and social obligations without regard to religious faith. In

practice, however, it was (and remains) inevitable that social and political
structures reflecting the perspective of the dominant religious faiths would
(and will) cause problems for religious minorities.

The experience of religious minorities in the public (or “common’)
schools is well-documented in the state and federal case law. From its incep-
tion in the 1830s through 1860, the Commen School Movement had several
basic goals: 1) to provide schooling for all white children, either partially or
wholly at public expense; 2) to encourage o Yequire school attendance; 3) to
foster the moral, political, and economic improvement of the citizenry (espe-
cially those of the “lower classes™) through a program of civics and “non-sec-
tarian” religious instruction; 4) to create training programs for teachers; and
5) to establish some measure of state control over all of these processcs.

The educational and political strategies collectively known as “school
choice” are controversial because the advocates for common schooling have
been so successful, both in achieving the broad outlines of their political and
social agendas, and in assimilating religious and many minorities into the
mainstream of American life and culture. As early as 1880, a writer in
Scribner’s Monthly observed that: “We have made a sort of God of our com-
mon school system. It is treason to speak a word against it”

Today’s debates over school choice are often couched in incendiary lan-
guage. Though we have expanded our concern to include all children, regard-
less of race, the issues and goals facing the community are very much the same
in the 1990s as they were in the 1830s.

In the United States, the law permits universal access to society’s opportu-
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What is “Choice” in Education?

I begin with a simple, yet often unstated, fact: from the perspective of the
consumers of educational services—that is, parents, children, and taxpayers,
primary and secondary education in the United States s not a matter of
“choice.” It is compulsory. Bvery state requires children to attend school, and
will prosecute parents who refuse or neglect to educate them. Most states pre-
scribe minimum standards for educational contentt, facilities, and teachers

and will enforce them vigorously. There is growing political and professionai
support for early childhood education, and calls for minimum educational
and facility standards for day care centers are heard with increasing fre-
quency. The inevitable next step will be to debate whether to make both
mandatory. Education programs concernin g human sexuality, drug and alco-

hol abuse, AIDS prevention, the use and distribution of contraceptives, and a
whole host of programs on other sensitive topics (most recently, “mul)ti—cul-

turalism”) inexorably metamorphose from “experimental, pilot programs” to

required courses,

On a more tangible level, intense political and judicial battles are fought
regularly over mandatory student assignment plans, school funding levels
and the administration of “magnet” school programs. Ft matters little whethmi
the issue is busing for school desegregation, a redrawing of district lines to
reflect demographic change and diversity, or the availability (or lack thereof)
of education for children with special needs: choice in education, or, more
appropriately, lack of choice, is a perennial and sensitive issue. It has been for
a long time. |

Last, but certainly not least, is the question of money. The cost of public
education is borne by all the taxpayers, who have no more “choice” in the
matter of making timely tax payments than the “choice” they will have in the
face of‘ death. Public education is big business, but with one important differ-
ence: it has no publicly-funded competition. Neither taxpayers nor con-
sumers can vote with their wallets; they pay for the service whether it meets
their needs or not. Choice is “extra” According to the 1990 Statistical Abstract
of the United States, federal, state and local government support for public
education totaled $148.6 billion in 1986, an average of $3733.67 for each child
elnrolled in the public schools. Private sector spending on non-public educa-
tion during the same period amounted to $13.2 billion, an avera e of
$2421.13 per child. ’ i

Because education funding is the largest single item in the budget of most
local governments, and the school system mmay often be one of the largest
eml.)loyers in a community, issues which affect either education funding or
policy become political issues of the first order as their effect ripples through
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the affected sectors of the electorate. As political issues, issues of education
policy are subject to all of the factional cross-pressures, log-rolling and legal
disputes which affect other aspects of the political process. From the perspec-
tive of those who provide and control public education, the range of permis-
sible choice among legitimate alternatives is usually limited only by the
amount of money available, and what the political traffic will bear.

Toss the possibility of parental choice into this roiling cauldron of hot
political and social issues, and the mixture becomes volatile indeed. Fund the
choice, as Wisconsin, Cleveland, and other jurisdictions have done for poor
children in inner-city neighborhoods, and it explodes. Litigation is inevitable.

Debates over educational choice can be confusing. Arguments pro and con
have a tendency to leave the discerning reader or listener with the impression
that there is as much “choice” in selecting the appropriate meaning of the term
“choice” as there is promise in the concept itself. It is only when an appropri-
ate descriptive adjective defines the nature of the “choice” to be permitted that
the contours of the debate—and its critical importance—become clear.

Viewed in historical, political, and sociological context, the debate over
school choice is not really about “choice” at all. It is about control: of money,
of curriculum content and viewpoint, and of teachers and how they teach.

The Fanction of Education

No one questions the assertion that education is, by its very nature, a value-
laden process. Neither is there any argument with the proposition that edu-
cation policy always raises questions important to both law and religion.
When education is publicly-funded, it is only natural that disagreements over
the place of religion in education tend to focus on questions of control. Whose
values, whose perspectives concerning religion and its place in education, and
whose religious practices shall be accommodated or preferred?

Controversies over whose religion should be accommodated in publicly-
funded education have been with us since Colonial days. The earliest debates’
over parental choice in education date back to the period between 1810 and
1820. School choice issues are an archetypal illustration of the truth of the
classic observation “Plus ¢a change, plus c’ést la méme chose”

For both the Jewish and Catholic communities, the generic Protestantism
of the public schools was troubling. Both communities sought to be support-
ive of the goals of the common schools. Both desired a safe space where their
children could grow and learn without fear of imposition, ridicule, or prose-
Iytization by adherents of other faiths. The common schools were not recep-
tive to these concerns. They were hostile.

Frustrated by the discrimination and animosity toward Catholics, the
Church started its own school system in the mid-nineteenth century, and
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fought back attempts by Nativists and the Ku Klux Klan to shut it down in the
1920s. The Amish and other religious minorities responded in much the same
manner, often {but not always) with much the same results.

Similar concerns have animated the educational strategies adopted by
other minority communities, Wisconsin school choice pioneer Annette
“Polly” Williams has argued for years that the Milwaukee public schools, its
teacher unions, and other institutions of the state and local economic and
political establishment ignore the interests of minority children as they pur-
sue their self-interest,

The ongoing struggle of the Black community to achieve equality in edu-

cation is, at bottom, a “school choice” problem. The issue in Brown v, Board of
Education {1954) was segregation on the basis of race, a policy that limited
equality and fostered racial animus by controlling the racial characteristics of
the educational environment. Black students had no choice. Today there is a
choice for students from upper and middle-class Black families, but poor chil-
dren of all races are often trapped in public schools that do not meet their
needs. And so the debate continues within the Black community concerning
the Wisdom and utility of “school choice” strategies as a means of furthering
the economic and social welfare of children trapped in substandard inner- city
and rural schools.

How will the law respond? There are three possible solutions. The first is
to forbid any kind of voucher program, and to permit school choice only
within the public school system. The second is to permit state aid to follow
the child, and to impose no limit on the choice of an alternative school that
otherwise meets the requirements of the compulsory education laws. The
third option, viewed as a middle-ground by some, is to limit the choices of
parents and children.

Each of these options is problematic.

Much has been said and written about the “public school only” option, It
is the status quo. It is problematic for several reasons, not least of which is
that it [eaves the fate of children in the hands of school administrators, rather
than parents. The ability of a poor child to choose a private school depends
on private charity. To the extent that they exist at all, options among public
schools are limited. In rural areas, there are often no alternative public
schools to attend.

The “universal choice” option is criticized for leaving too much power in
the hands of the parents, and for practical reasons. Not only are there not
enough affordable private schools in operation, but the supply of currently
availaF)le seats favors religiously-affiliated schools. Although Milwaukee’s
experimental program has been approved by the Wisconsin courts, it remains
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controversial. Children living outside of Milwaukee cannot participate, and
only a limited number of children in the city are currently eligible. The inclu-
sion of religious schools in the program also makes it inevitable that the
judgement of the Wisconsin Supreme Court will be appealed to the United
States Supreme Court.

The third option, viewed as a more “moderate” approach by some, would
permit state funds to follow children to schools that do not teach from a reli-
gious perspective or include religion in their curriculum or activities. This
option is discriminatory on its face. Exclusion of religious schools will
inevitably result in litigation over the definition of “religion” and the degree
to which it permeates a school’s specific programs and activities.

In the end, however, these issues will not be resolved in the rough and tum-
ble of the political process alone. Litigation is an inevitable part of the strate-
gic equation, and the outcome will depend on how the United States Supreme
Court reads the Religion Clause of the First Amendment.

The State of the Federal Case Law, Circa 1997
The First Amendment provides:

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances.

It is a truism among scholars of the First Amendment that the jurispru-
dence of the Religion Clause is a conceptual disaster area. Professors Mary
Ann Glendon and Raul Yanes, among others, have urged both courts and
scholars to undertake “a long overdue reconsideration of Religion Clause
jurisprudence from the foundations.” (“Structural Free Exercise,” 90 Mich. L.
Rev. 477, 547 (1991)). Recent case law indicates that the Court may be willing
to reconsider its approach to questions arising under the Religion Clause.
Should the Court be willing to undertake the task, school choice issues will
provide the vehicle for that reconsideration.

Families and communities use both formal and informal education meth-
ods to transmit knowledge, culture, tradition, philosophy, and religion to
their children, Education is accomplished by example, by use of the written
and spoken word, and through socialization. It contains a variety of messages.
Content and viewpoint are critical. Education cases thus stand at the inter-
section of all of the First Amendment’s guarantees of non-establishment, free
exercise, freedom of speech and of the press, peaceable assembly, and petition
for redress of grievances.
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Proverbs 22:6 admonishes us to “train up a child in the way he should go
and when he is old he will not depart from it.” Education has been a key bat-)
tleground of religious and academic freedom because every religious com-
munity in the United States takes those words to heart, All agree that
protection of religious and academic freedom is {or should be) a key compo-
nent of publicly-funded education programs, The disagreements center on
matters of design and control.

Education cases having religious elements are usually described as

“church-state cases.” For analytical purposes, however, such cases can, and
often do, raise a variety of related, but legally distinct, issues. Table One is.a
summary of the many ways that education cases having religious elements
can be classified (“characterized”) for purposes of legal analysis. -

Table 1. Characterizing and Education Case Having Religious Elements

First Amendment Issues Pamily Law Issues Liberty or Equality Issues
non-establishment custody parental rights

free exercise control children’s rights

speech and press neglect de jure and de facto discriminiation

assembly, association academic freedom
and non-association

petition for redress of grievances

Each of these possible characterizations raises a distinct set of questions
and constitutional issues. Family law, for example, requires that parents see to
the education of their children. Parents who want significant control over the
education of their children learn quickly, however, that professional educators
control curriculum, environment, and child placement. A parent who objects
on grounds of religious liberty, to any aspect of the public education progran‘:l
thus faces a dilemma. Keeping the child from school until remedial action is
talen can result in neglect charges, criminal prosecution under the compul-
sory education law, or loss of custody. Placing a child in private school
Tequires a significant expenditure of money. Litigation designed to force
recognition of parental concerns, including those centered on religious free-
dom, is often the only alternative.

Alarge body of state case law on what historians call the “School Question”
has:. developed since the mid-nineteenth century. Federal case law concerning
religion in education is of more recent vintage. Much of the public’s under-

stal_ading of the law of church-state relations is based on the holdings of the
United States Supreme Court since 1947.

The History of the “Wall of Separation” ‘ 59

Table Two is a summary of the federal case law on support for students at
;eligiously—afﬁliated school since 1947. This table should be viewed in light of
several caveats. All but one are summarized below the table.

The first caveat relates to its content. Table Two contains only federal cases
involving public support of religiously affiliated schools and their students
decided since 1947, Federal cases dealing with religion in the public schools raise
exactly the same issues, but are not included. State cases are excluded as well.

Everson v. Board of Education is the first case on the list. It marks the first
time the United States Supreme Court applied the Establishment Clause to
the States. It is also the first of its many subsequent attempts to convert
Thomas Jefferson’s metaphorical “Wall of Separation of Church and State”
(derived from his famous Letter to the Danbury Baptists) into a rule of law.

However, as Jonathan Sarna points out elsewhere in this volurmne, the his-
tory of church-state disputes over education does not begin in 1947. It dates
to the early nineteenth century. Everson v. Board of Education was not the first
case on the subject of religion and education at the federal level, but it does
lay down a basic federal “rule” State cases involving religious freedom in
schools were in litigation nearly a century prior to Everson.

As the years have passed, the Court’s attempts to construct a “wall of sepa-
ration” between religion and publicly funded education have failed. What
stands in its place is, by the Court’s own admission, a “blurred, indistinct and
variable barrier depending on all the circumstances of a particular relation-
ship” (Lynch v. Donnelly (1984), quoting Lemon v. Kurtzman (1971)). The rea-
son is straightforward: cases involving religion and education involve a wide
range of constitutional issues and interests that cannot easily be reconciled.

Table Three is designed to illustrate kinds of federal constitutional ques-
tions that arise when taxpayers are asked to fund or support any type of
educational program, public or private. The first column contains the con-
stitutional provisions or doctrines most commonly raised in education
cases. The second contains some of the questions a court considering a con-
stitutional case arising under that particular clause will have to answer.

The questions presented in Table Three demonstrate why the Court is thus
caught on the horns of a dilemma of its own making. A “no aid” rule is easy
+0 administer, and would be consistent with the “strict sep aration” view of the
Establishment Clause. The values protected by the Free Exercise, Speech and
Press, Petition, and Equal Protection Clauses would simply be subordinated
to the “no-aid” principle. A set of rulings that accommodates religious belief,
speech, and practice in the context of publicly funded education, would
necessarily result in a scaling back of the Court’s commitment to a regime of
“strict separation.”
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No religious effect. Repaid only adrministrative

Costs
advance religious mission of the school. Aguilar

was overruied in 1997 in Agostini v. Felton,
general social welfare programs, but may not
Benefits availabie in otherwise nentral program

No guarantee that public officials would not
utilize funds to advance religion.

creates “symbolic” link between church and

Brees up resources for religions fanction;
sate.

College student had right to choose and
Religious institutions may participate in

program was neutral.

Reason

private

“Sharéd time” public school teachers
teaching secular subjects on

On-premises remedial education
school premises

for poor children

Forbids
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g} Table 3: A Typology of School Choice Cases and Constitutional
= Questions Presented
Case Type, by Clause Questions Raised
Establishment Clause Does the Bstablishment Clause permit, or require, federal con-

trol of the religious content or viewpoint of education pur-

chased with public funds?

To what extent will religion, religious exercise, and religious
speech (including proselytization) be accommodated in public
settings, including the public schools?

To what extent do the guarantees of freedom of speech and of

Free Exercise Clause

Benefits available in otherwise neutral

Speech and Press Clause
"? the press limit the government’s ability to control the content
or perspective of the speech, or of the written work of teachers
and students, in publicly funded educational programs?
Peaceable Assembly To what extent may the government limit the ability of groups

to assemble peaceably on public property, including public
school buildings?

To what extent does the First Amendment fimit the range of
possible legislative outcomes available to political factions
aggrieved by the government’s claim that it may control the
content, viewpoint, and environment of educational programs
purchased with public funds?

To what extent does the Constitution protect and preserve the

Petition for Redress of Grievances

Parental Control

anguage interpreter

Reimbursement to school for standardized
approved by

testing and reporting services
Tax deduction for parents educational

EXPELSes at any school
Tuition at school of handicapped

coilege student’s choice
Institutions to develop secular sex

education programs

Grants to churches and religious
federal government

Permits
On*premises sign-|

primary right of parents to control over the education and
socialization of their children?

To what extent does the Constitution’s guarantee that “liberty”
will not be taken without “due process of law” limit the gov-
ernment’s ability to restrict individual and parental choices

Liberty (Substantive Due Process)

among educational alternatives? .

Do the Constitution’s guarantees of equal protection of the law,
including the No Religious Test Clause of Article VI, permit
public funding of “common schools” only, or can they also be
construed to permit the funding of private and religious

iglous secondary school

Equality

schools as well?

On-premises remedial education for

for deaf child in rek
poor children

X1

Table 2

444 .S, 646 {1980)
Witters v, Wash. Dept.
Serv. for the Blind
474 .S, 481 {1986)
Aguilar v. Felton

Ball . School, Dist. of
Grand Rapids
473U.5.373 (1985)
Bowen v. Kendrick
484 1.5, 942 {1987)

Comm. for Public
Mueller v Allen

Ed v. Regan
421 US. 349 (1983)

473 U.S. 402 (1985}
Zobrest v. Catalina

School District

Case

A good example of the inverse relationship between “strict separation” and
other constitutional values is illustrated by the Court’s decision in Aguilar v.
Felton. In Aguilar, the purpose of the litigation was to eliminate on-site reme-
dial education services for poor children who attend religious schools.
Although no public assistance actually flowed to the religious schools, a

500 U.S. 1(1993)
117 5.Ct. 1997 (1997)

Agostini v. Felton
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majority of the Court thought that the program itself created a “symbol;

link” betwjee:n church and state that should be eliminated. The intendzd f? .
of th.e decision was to compel poor children entitled to services t o the
public schools in order to get them. T tothe
5 Aégost:m v, felton, which reverses Aguilar, adopts an approach described b

re;] e;;‘ar;aezlsl C:EE;I foo“tmg.” Aft'er Agosting, children are entitled to on—sitz
emecial serVTcm.es provided by public school teachers, regardless of

re 1gious o non-teligious character of the school they attend. The di

senting Justices in Agostini objected. In their view, the Court’ oach is s
breach in the “wall of separation” , appronchisa

The final caveat concerning 'Table Two is contextual. The table is a sum-v

m . - .
: ;Zt oci the h?ld1n§s of a shifting majority of the United States Supreme
ncerning the types of aid permitted i
' or forbidden at a int i
o : - ny poutt in
01\1::{1111: cann.oﬁt possibly capure the political dynamics that led to liP:‘.igation
€ specific types of aid in issue, and is aff
: ) \ ected by changes i
bership of the United States Supreme Cout. ’ B the mem:
. glaiczr; SS; whc:%lel,l'fai;le Two is a reflection of the political battles that Jed
ption of the challenged aid pro
t ' grams. The case law addressi
School Question” is not a se i e rondnt
t of rules derived from a di i i
the constitutional text, Th i on sars mothies peok
. The United States Constitutio i
education, either public or pri oo & o
) private. The outcomes are com i
rules are designed to i tee Sandi o
permit the Court to strike what i
O’Connor has called “sensibl ong e o D
e balances” between and i
M . d : among the interests of
O,ec competing political factions. (See Employment Div. v. Smith {1990)
onnor concurring.) These “balances” fer ’
; shape our understandi f
meaning of the First Amendment, but i et
: A they are incomprehensible unl
1s some understanding of the politi igi d N —
political, religious, and phi i i
among the contending factions, ’ phlosophical difiences
Perf;);l:ttzjoverl;sles ];)Ijer aid to private schools and battles over the content or
ive of public school programs revolve
: ¢ around a set of com
ttons: “How, and in what setti 2 be s
A ing, shall the community’s chi
) > : ty’s children be edu-
i:iated‘. ) Pohnczl disagreements over immigration policy, cultural and
nguistic assimilation, the role of relivion ; i :
: , gton in education, the right i
ations of religious and politi inoriti ) F ol ot et
political minorities, and political
Formning ot . ) poiitical control of culture-
re as important tod i i
o Lt p ay as they were in the period before
In Tab i i
o Vae lc? Four (p. 77) the focus is the factional interests that complicate
o tsies over taxpayer-funded school choice programs. It builds on the
:ihe :)}ils frzused in Table Three by contrasting the factional interests imvolved
n the federal courts consider school finance questions
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The first column heading is Parent & Student “First Amendment” Interests.
Fach of these interests described under that heading is recognized as a “first
amendment interest” by the United States Supreme Court, and would merit
significant protection were the funds supporting an educational program to
be derived purely from private sources. Parents and students who want an
equal share of public assistance devoted to education of the community’s chil-
dren assert these interests. So do their opponents.

The second column heading is Taxpayer “First Amendment” Inierests. In that
column are summarized the interests of two distinct sets of taxpayers. The first
group includes those who object to the use of their tax money to support edu-
cational programs that offer educational content with which they disagree. For
purposes of this discussion, it also includes taxpayers that support the ideal of a
common school system, and who believe that private schooling fosters the
social, religious, and economic fragmentation of the community. The case law
often refers to these individuals as “dissenting taxpayers.” So too does Table Four.

Table Tour uses the term “supportive taxpayers” to describe taxpayers who
agree with the use of their tax dollars to support a wide range of religious,
philosophical and political perspectives in educational programs. Taxpayers
that do not object to the use of public funds to pay for education in private
schools are included in this category by defauit.

The political debate over public financing of education at private schools
pits at least these three—and usually many more—political factions against
each other. If a legislature decides to provide funds to defray all or part of the
cost of private education, it can safely be assumed that the supportive tax-
payer faction prevailed in the legislature. When a “supportive” bill reaches the
executive (Governor or President) for signature or veto, the lobbying for a
result deemed favorable inevitably involves the same political factions.

Factional involvement does not change after a case goes to court, but the
dynamics change considerably. The legislative process is a “give-and-take,”
where compromise is the essence of good policy-making. In litigation over the
“gchool Question;” however, the aflegation is that taxpayer support of educa-
tion having religious elements is not simply unwise; it is unconstitutional. The
goal is “winner-take-all,” and the thetoric is phrased in the language of high
constitutional principle.

The United States Supreme Court has built much of its jurisprudence of
the Religion Clause on the premise that it is the job of the federal courts to
strike “sensible balances” between and among competing factional interests in
education cases. In order to facilitate that role and encourage litigation, the
Court has made it easy for dissenting taxpayers to challenge payments to, or
on behalf of, children enrolled in religious schools. .
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And what makes a balance “sensible”? In the view of the Court and most
legal and political commentators, a major concern is the way in which the
outcome affects the interests of “minorities” Where the issue is school finance
policy, the Court will seek to determine “who benefits?”, and will scrutinize
closely any program that seems discriminatory in either design or operation,

Table Five looks at the same factional interests summarized in Table Four,
column one, but compares them with the interests of factions that are con-
cerned that funding programs will either discriminate against their children,
or leave them at a disadvantage. _

The questions raised in Table Five {p- 78) are central to the resolution of
many of the cases mentioned in Table One. They are also important variables

in the cases omitted from that table: i.e. those involving religion in the pub-
lic schools.

Concluding Observations
Writing in another context, Justice Sandra Day O’Connor has observed that
the Supreme Court’s case law was “on a collision course with itself.” The
Court’s jurisprudence of the First Amendment suffers from the same problem.
It is possible—perhaps likely—that the current political debate over
“school choice” will culminate in a series of cases that will give the Court the
opportunity to clarify just how much parental and student choice in elemen-
tary and secondary education the First Amendment permits. Until those cases
go to final judgment in the United States Supreme Court, however, advocates
for and against school vouchers will be able to read the case law both ways.

A well-constructed school choice program that permits funded choice of
a religious school might survive a constitutional challenge. It might not. The
best that can be said at present is that the issue is a political one: in the states,
in the Congress, and, unfortunately, in the courts. In the end, the issue will
ultimately be decided the old-fashioned way: by counting the votes,

In closing, let me urge that all who reflect on this issue consider the admo-
nition of Judge John T. Noonan, Jr. of the United States Court of Appeals for
the Ninth Circuit. Only when we “immerse ourselves in history” will we be
able to “appropriat[e] the experience that undergirds the constitutional prin-
ciples of free exercise and no establishment” In order to understand why
school choice is such an important issue today, we need to understand the
historical factors that prompted religious minorities to fight so hard to pre-
serve educational choices for themselves and their children,

Endnotes

1. John T. Noonan, Jr. The Beliver and the Powers That Are, (Macmillan 1987), p. xiii.

The History of the “Wall of Separation”
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Table 4. Interests Affected by Public Funding of Education
Having Religious Elements

“Fi ndment” interests)
(Lirmited to consideration of Parent/Student and Taxpayer “First Ame

Parent & Student
“girst Amendment” Interests

Taxpayer
“First Amendment” Interests

Free exercise of religion: Freedom to choose
an educational program consistent with reli-
gious and moral beliefs, needs, and practices

Dissenting ~ Non-association with ideas or
taxpayers  beliefs
Supportive  Civic recognition of the value

taxpayers  of different perspectives on
educational matters

Free speech and press. Freedom to choose
teachers, teaching materials, and textbooks
that are consistent with religious, moral, and
philosophical beliefs.

Dissenting  Non-association with ideas’or
taxpayers  beliefs contrary to taxpayers
own. Lack of community control
of the content or perspective of
the prescribed curricufum.

Supportive  Civic recognition that eduction

taxpayers  is not value-neutral, and that all
teaching proceeds from a moral
and political “perspective” on
“the good.”

Freedom to assemble peaceably, to agsociate
freely, and to determine the terms of that
association in a rmanner consistent with
the faw.

Dissenting  Avoidance of religious factiona'lism,

taxpayers ot political division along religious
and other ideological lines con-
cerning the content of educatior.

Supportive  Encouragement of diverse
taxpayers  cultural, religious and intellectual
educational resources,

The right to petition for redress of financial
grievances caused by funding schemes that
prefer one viewpoint on learning over others.

Dissenting  Fear that political majorities will

taxpayers  impose their religiously-motivated
views of the common good on
dissenters, including the possibility
that there will be no secular
alternative to religious education,

Supportive  Vindication of majoritarian
taxpayers democracy and representative

government fostering parental
choice.
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T .
able 5. Interests Affected by Public funding of Education Havin
o | Religious Elements ’
imited to consideration of Parent/Student interests from a Minority/Majority religious p
: erspective}

Parent/Student “Practical”
C YT
Interests oncerns of Majority/Minority Paith Groups

Fre i igion: inori i
2 exercise of religion: | Minority  How will minority faiths, especially smali ones, find ade

PFreedom to cho i

Freedom (0 ng:: ;{1 faiths quate educgtional program alternatives? Will the alterna-

e s tive e@ucatlon programs available be equal in quality or

consistent with Feligions diversity to meet their needs? Will funding, facilities, or

M . ) other resources be allocated on an equal basis? )

If\;liat{lc;nty How will disputes be resolved concerning the allocatin

of resources between and among the education progréms
competing for public funds?

Free speech and pres inori i i

Fr&d;; ot Cho;; i’ 5. g[iltr;lonty Wﬂ! competing programs be avaitable? Can proselytism be

e s avoided in programs controlled by others? How can adher-

e g ool erzttsh zf mir?o]gty faiths C(_)ntrol the content or perspective

materal, and fexbock curricuium to which their children are exposed?

Maiori . . .
ajority s it possible to avoid disputes among religious factions

religious, moral, and ;
ohiosophical belits, faiths concerning the choice of materials, the tone and
of curricula, and the selection of teachers? ot
Freedom to ass inort
e a:;zi)ilztﬁ ?;I;tr;lc;r;ty How_can adheretllts of minority faiths avoid discrimina-
B ot tion in, or e).cclusmn from, educational programs funded
e by gc?mmumty resources. Is it possible, or wise, to resist
e O e pu hlc pressure to de-emphasize the unique religious
identities of religious schools that accept public funds?

consistent with the law. o
Majority ~ Why should the public fund educational programs that

faiths wi-ll not appeal to the general public, and that may dis-
criminate on the basis of religion?

The right to petition inori
ke fﬁnammz ?/I}J}llorlty How can adherents of minority religions recapture their
B s aiths state-law entitlernents to funding of educational pro-
E e s cased m}; : grams lfor c§i[dren? How can schools adhering topa
st on ?eliont{l re.hgltc;lus: viewpoint avoid public pressure to
pret -ernphasize their religious identi i

rning over others. accepted public ﬁmds?g o afterhaing

?ﬁgﬂw :/vVﬂhy shouid the public fund educational programs that
.i not appeat to the general public, and that may dis-
criminate on the basis of religion? Is it possible to main-

tain the funding advanta it i
ges built into th
of school finance? € current system

REMARKS FROM A ROUNDTABLE

Marc Stern
There are a number of ways we could discuss the issue of vouchers here. The

primary focus of this panel is going to be on church-state separation, which 1

frankly regard as something of a “red herring” in regard o the current debates.

I do not believe that the contemporary political impetus for vouchers has very

nuch to do with debates over the exact boundary between church and state.
In part the impetus is impatience i inner-city communities with public
schools that have failed. As far as 1 know, there is 1o data indicating that
choice is preferred in those communities Over institutions that worlk, but until
they do work, vouchers will be attractive. Nevertheless, I think that the bulk
of the current political impetus for vouchers around the country is an effort
to deconstruct {(notin the academic sense of the word, but in the sense to “tear
down”) the role of government as & provider of social services, and particu-
larly, educational services. The movement for vouchers stems from a libertar-
ian economic and political outlook that has very little in common with the
debate over church-state separation. 50, while T would rather discuss policy
Pl stick to the assigned topic of Constitutional Law.

The strongest arguments against voucher proposals lie in state constitu-
tional provisions which require states to op erate public schools and to ensure
that tax funds go only to public schools. Those are not exclusively motivated
by church-state cONCerns, but also by a democratic commitment to schools
operated by the government, subject to democratic control, with the purpose

of serving as common schools. Common schools serve two functions. First,

they provide a common curriculum across the state t0 everybody who wants
ildren would

it—and the framers of these provisions thought that most ch
attend them. And along with useful knowledge and useful skills, commaon
schools teach adherence to an agreed upon set of civic values.

Second, (and this is little uoticed, although I notice it as a parent who sends

his kids to yeshiva) these schools serve as a sort of mark against which every

school must measure the education it provides. With the exception of schools
operated by fairky small separatist groups private and public schools compete
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